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IN THE SUPREME COURT OF THE STATE OF IDAHO

TIMOTHY WILLIAMS, an individual,
Supreme Court Case No. 41193
Petitioner-Appellant-Cross Respondent,
vs.
IDAHO STATE BOARD OF REAL ESTATE
APPRAISERS, a department within the State of
Idaho,
Respondent-Cross Appellant.

CLERK'S RECORD ON APPEAL

Appeal from the District Court of the Fourth Judicial District, in and for the County of Ada.

HONORABLE KATHRYN A. STICKLEN

KIMBELL D. GOURLEY

ROGERJ. HALES

ATTORNEY FOR APPELLANT

ATTORNEY FOR RESPONDENT

BOISE, IDAHO

BOISE, IDAHO

000001
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Case: CV-OC-2012-03455 Current Judge: Kathryn A. Sticklen
Timothy Williams vs. State Of Idaho Board Of Real Estate Appraisers

Timothy Williams vs. State Of Idaho Board Of Real Estate Appraisers
Date

Code

User

2/28/2012

NGOC

CCSWEECE

New Case Filed - Other Claims

Ronald J. Wilper

PETN

CCSWEECE

Timonty Williams Notice of Appeal and Petition
for Judicial Review

Kathryn A. Sticklen

MOTN

CCSWEECE

Ex Parte Motion For Stay of Enforcement of
Revocation Pending Judicial review

Ronald J. Wilper

AFSM

CCSWEECE

Affidavit Of Petitioner In Support Of Ex Parte
Motion For Stay of Enforcement of Revocation
Pending Judicial review

Ronald J. Wilper

AFFD

CCDEREDL

Affidavit of Kimbell Gourley

Kathryn A. Sticklen

NOTC

CCDEREDL

Notice of Plaintiffs Trial Exhibits

Kathryn A. Sticklen

ORDR

DCLYKEMA

Order to Stay of Enforcement of Revocation
Pending Judicial Review

Kathryn A. Sticklen

2/29/2012

OGAP

DCLYKEMA

Order Governing Judicial Review

Kathryn A. Sticklen

3/1/2012

NOAP

CCVIDASL

Notice Of General Appearance (Hales for State
of Idaho Board of Real Estate Appraisers)

Kathryn A. Sticklen

3/7/2012

AMEN

CCSWEECE

Amended Notice of Hearing

Kathryn A. Sticklen

HRSC

CCSWEECE

Hearing Scheduled (Motion 04/17/2012 03:00
PM) Motion For Stay of Enforcement of
Revocation Pending Judicial Review

Kathryn A. Sticklen

NOTC

CCSWEECE

Notice On Intent To Put Forth Testimony,
Kathryn A. Sticklen
Cross-Examine Witnesses, and Produce Exhibits

OBJC

CC KHAM SA

Respondent's Objection To Petitioner's Notice Of Kathryn A. Sticklen
Intent To Put Forth Testimony, Cross Examine
Witnesses, And Produce Exhibits; Further
Objection To Petitioner's Subpoenas To Knipe
Janoush Knipe, LLC

AFFD

CC KHAM SA

Affidavit Of Bruce J. Catleton In Support Of
Kathryn A. Sticklen
Respondent's Objection To Petitioner's Notice Of
Intent To Put Forth Testimony, Cross Examine
Witnesses, And Produce Exhibits; Further
Objection To Petitioner's Subpoenas To Knipe
Janoush Knipe, LLC

MEMO

CC KHAM SA

Respondent's Memorandum In Opposition To
Petitioner's Motion to Stay Revocation Pending
Judicial Review

Kathryn A. Sticklen

3/29/2012

AFOS

TCORTEJN

(2)Affidavit Of Service 03/27/2012

Kathryn A. Sticklen

3/30/2012

MOTN

CCKINGAJ

Motion for Evidentiary Hearing on Motion for Stay Kathryn A. Sticklen
of Enforcement of Revocation Pending Judicial
Review (Gourley for Timothy)

MEMO

CCKINGAJ

Memorandum in Support of motion for Evidentiary Kathryn A. Sticklen
Hearing on Motion for Stay of Enforcement of
Revocation Pending judicial Review

NOHG

CCKINGAJ

Notice Of Hearing (04/17/2012 3:00 pm) Motion
for Evidentiary Hearing on motio for Stay of
Enforcement of Revocation Pending Judicial
Review

NOHG

CCKINGAJ

Second Amended Notice Of Hearing

3/28/2012

Judge

Kathryn A. Sticklen
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Date

Code

User

3/30/2012

HRSC

CCKINGAJ

Hearing Scheduled (Motion 05/10/2012 03:00
PM) Motion for Stay of Enforcement of
Revocation Pending Judicial Review

4/10/2012

MEMO

CCHOLMEE

Kathryn A. Sticklen
Respondents Memorandum in Opposition to
Motion for Evidentiary Hearing on Motion for Stay
of Enforcement of Revocation Pending Judicial
Review

4/17/2012

DCHH

CCCHILER

Kathryn A. Sticklen
Hearing result for Motion scheduled on
04/17/2012 03:00 PM: District Court Hearing Hele
Court Reporter: Sue Wolf
Number of Transcript Pages for this hearing
estimated: Motion For Stay of Enforcement of
Revocation Pending Judicial Review; less than
100

4/18/2012

ORDR

DCLYKEMA

Order Granting Extension to Submit Agency
Transcript and Record

Kathryn A. Sticklen

4/23/2012

MISC

TCORTEJN

Certification of Agency Record on Appeal

Kathryn A. Sticklen

MISC

TCORTEJN

Certification of Hearing Exhibit List

Kathryn A. Sticklen

5/2/2012

ORDR

DCLYKEMA

Order Denying in Part Motion for Evidentiary
Hearing

Kathryn A. Sticklen

5/10/2012

HRSC

CCNELSRF

Hearing Scheduled (Motion 05/10/2012 03:00
PM) Motion for Stay of Enforcement of
Revocation Pending Judicial Review

Kathryn A. Sticklen

DCHH

CCNELSRF

Kathryn A. Sticklen
Hearing result for Motion scheduled on
05/10/2012 03:00 PM: District Court Hearing Hele
Court Reporter: Susan Gambie
Number of Transcript Pages for this hearing
estimated: Less than 50 pages

MOTN

CCRANDJD

Motion for Order to Augment Record and Perform Kathryn A. Sticklen
Limited Discovery

MOTN

CCRANDJD

Second Motion for Order to Augment Record

Kathryn A. Sticklen

MOTN

CCRANDJD

Third Motion for Order to Augment Record

Kathryn A. Sticklen

MEMO

CCRANDJD

Memorandum in Support of Petitioners Motions
for Order to Augment Record

Kathryn A. Sticklen

AFFD

CCRANDJD

Second Affidavit of Kimbell Gourley

Kathryn A. Sticklen

AFFD

CCRANDJD

Second Affidavit of Timothy Williams

Kathryn A. Sticklen

5/15/2012

NOTH

CCWEEKKG

Notice Of Hearing on Petitioner's Three Motions
to Augment Record (06/14/12@ 4pm)

Kathryn A. Sticklen

5/24/2012

BREF

CCWRIGRM

Petitioners Brief on Appeal

Kathryn A. Sticklen

5/27/2012

ORDR

DCLYKEMA

Order Re: Petitioner's First, Second, and Thrid
Motions for Orders to Augment the Record
[entered in error]

Kathryn A. Sticklen

6/7/2012

MEMO

CCHOLMEE

Respondents Memorandum in Opposition to
Motions to Augment The Record

Kathryn A. Sticklen

6/11/2012

ORDR

DCLYKEMA

Order Regarding Stay (Denied)

Kathryn A. Sticklen

6/12/2012

REPL

CCMEYEAR

Reply in Support of Petitioner's Second Motion for Kathryn A. Sticklen
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Judge
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Date

Code

User

6/12/2012

REPL

CCMEYEAR

Reply in Support of Petitioner's Third Motion for
Order to Augment Record

Kathryn A. Sticklen

6/27/2012

ORDR

DCLYKEMA

Order Re: Petitioner's First, Second, and Third
Motions for Orders to Augment the Record

Kathryn A. Sticklen

7/2/2012

BREF

CCDEREDL

Respondents Brief

Kathryn A. Sticklen

7/10/2012

MISC

CCRANDJD

Supplement to Agency Record on Appeal

Kathryn A. Sticklen

7/20/2012

BREF

CCWRIGRM

Petitioners Reply Brief

Kathryn A. Sticklen

8/17/2012

AMEN

CCBOYIDR

Timothy Williams' First Amended Notice of
Appeal and Petition for Judicial Review

Kathryn A. Sticklen

9/1-3/2012

ORDR

TCWEGEKE

Order Governing Judicial Review

Kathryn A. Sticklen

9/18/2012

OBJE

CCDEREDL

Objection to Order Governing Judical review and Kathryn A. Sticklen
Request for Additional Agency Record on Appeal
Pursuant to Timothy Williams first Amended
Notice of Appeal and Petition for Judical Review

9/20/2012

RSPS

CCRANDJD

Response to Petitioners Objection to Order
Governing Judicial Review

Kathryn A. Sticklen

10/9/2012

ORDR

DCCHESBD

Order Resetting Deadlines Pursuant to Order
Governing Judicial Review and for Additional
Agency Record on Appeal Pursuant to Timothy
Williams' First Amended Notice of Appeal and
Petition for Judicial Review

Kathryn A. Sticklen

10/12/2012

MISC

TCLAFFSD

Second Supplement To Agency Record On
Appeal

Kathryn A. Sticklen

11/15/2012

BREF

CCNELSRF

Petitioner's Brief re: Atty Cost and Fees

Kathryn A. Sticklen

12/14/2012

BREF

CCHOLMEE

Brief Re Attorney Fees and Costs

Kathryn A. Sticklen

12/20/2012

NOTH

CCMEYEAR

Notice Of Hearing (01/17/2013@ 1:30 pm)

Kathryn A. Sticklen

HRSC

CCMEYEAR

Hearing Scheduled (Hearing Scheduled
01/17/2013 01:30 PM) Petitioner's Appeal

Kathryn A. Sticklen

1/4/2013

REPL

CCHOLMEE

Reply Brief Re Attorney Fees and Costs

Kathryn A. Sticklen

1/17/2013

DCHH

TCLYCAAM

7/1/2013

DEOP

CCAMESLC

Hearing result for Hearing Scheduled scheduled Kathryn A. Sticklen
on 01/17/2013 01:30 PM: District Court Hearing
Held
Court Reporter: Rhodes
Number of Transcript Pages for this hearing
estimated: Less than 200 Petitioner's Appeal
Memorandum Decision, Order, and Appellate
Kathryn A. Sticklen
Judgment

CDIS

CCAMESLC

STAT

CCAMESLC

MOTN

CCREIDMA

NOTA

TCWEGEKE

7/5/2013

Judge

Civil Disposition entered for: State Of Idaho Board Kathryn A. Sticklen
Of Real Estate Appraisers,, Defendant; Williams,
Timothy, Plaintiff. Filing date: 7/1/2013
Kathryn A. Sticklen
STATUS CHANGED: Closed
Motion To Continue Order Of Stay Of
Enforcement Of Revocation Pending Judicial
Review
NOTICE OF APPEAL

Kathryn A. Sticklen

Kathryn A. Sticklen
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Code
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7/5/2013

APSC

TCWEGEKE

Appealed To The Supreme Court

Kathryn A. Sticklen

7/22/2013

NOTA

CCTHIEBJ

NOTICE OFCROSS- APPEAL

Kathryn A. Sticklen

7/23/2013

ORDR

TCLYCAAM

Order To Continue Stay of Enforcement of
Revocation Pending Judicial Review by The
Supreme Court

Kathryn A. Sticklen

7/30/2013

ORDR

CCTHIEBJ

Order Remanding to District Court for Final Order Kathryn A. Sticklen
- Supreme Court Docket No. 41193

8/7/2013

JDMT

TCLYCAAM

Judgment

Kathryn A. Sticklen

8/16/2013

NOTA

CCNELSRF

AMENDED NOTICE OF APPEAL

Kathryn A. Sticklen

8/21/2013

NOTA

TCWEGEKE

AMENDED NOTICE OF CROSS-APPEAL

Kathryn A. Sticklen

9/9/2013

NOTC

TCWEGEKE

Notice of Transcript Lodged - Supreme Court No. Kathryn A. Sticklen
41193

Judge

000005

.

,/,.

=

NO-------==-..,,..,,~~~i.--

AM _ _ _._r
l~~!a{L7

Kimbell D. Gourley, ISB No. 3578
Erika P. Judd, ISB No. 8241
TROUT+ JONES +GLEDHILL +FUHRMAN, P.A.
·
The 9th & Idaho Center
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, ID 83701
Telephone: (208) 331-1170
Facsimile: (208) 331-1529

FEB 2 8 2012
CHRISTOPHER D. RICH, Clerk
By CHRISTINE SWEET
DEPUTY

Attorneys for Petitioner Timothy Williams
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF ADA

TIMOTHY WILLIAMS, an individual,
Petitioner,
vs.
STATE OF IDAHO, BOARD OF REAL
ESTATE APPRAISERS, a department
within the state of Idaho,
Respondent.

~

CV 0 C 12 0 3 4 5 5

Case No.:
)
) TIMOTHY WILLIAMS' NOTICE OF
) APPEAL AND PETITION FOR JUDICIAL
) REVIEW
)
)
)
)
)
)

)
)
TIMOTHY WILLIAMS,
)
License No. CGA-193,
)
~~~~~~~~~-)
In the Matter of the License of:

COMES NOW the Petitioner Timothy Williams (Respondent in prior action
initiated by the Idaho Board of Real Estate Appraisers), by and through his counsel of
record, the law firm of Trout• Jones +Gledhill +Fuhrman• Gourley, P.A., and, pursuant
to Idaho Code § 67-5270 et. seq. and IDAPA § 04.11.01.790, hereby submits this
Notice of Appeal and Petition for Judicial Review to the District Court for the State of

TIMOTHY WILLIAMS' NOTICE OF APPEAL AND PETITION FOR JUDICIAL REVIEW - I
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Idaho from the Final Order entered by the Idaho Real Estate Appraisers Board on
February 27, 2012.
I.
1.

PARTIES

Timothy Williams ("Petitioner" or "Williams") is an individual and licensed

MAI real estate appraiser in the state of Idaho, license No. CGA-193.
2.

The Idaho Board of Real Estate Appraisers ("Board") is a department

created by and pursuant to the laws of the state of Idaho.
II.
3.

VENUE & JURISDICTION

This Court has jurisdiction over the matter pursuant to Idaho Code§ 5-514

and 67-5271.
4.

Venue is proper in this Court pursuant to Idaho Code Sections 5-404 and

67-5272, because the trial was held in Ada County, Idaho and the Petitioner resides in
Ada County, Idaho.
5.

Petitioner has exhausted all administrative remedies available to him.

6.

The Board's February 27, 2012, Final Order is a final agency action

subject to judicial review pursuant to Idaho Code§ 67-5270(3).
Ill.
7.

PETITION FOR JUDICIAL REVIEW

The Final Order entered by the Board on February 27, 2012, adopted the

Hearing Officer David Wynkoop's (i) November 15, 2011, Findings of Fact, Conclusions
of Law and Recommended Order (hereinafter, collectively referred to as "the Order"),
and,

(ii)

December 19,

2011,

Decision

Regarding

Respondent's

Motion for

Reconsideration, and the Hearing Officer, Jean Uranga's (i) August 27, 2008, Order on
Pending Motions, and (ii) July 30, 2008, Order on Respondent's Pending Motions.

TIMOTHY WILLIAMS' NOTICE OF APPEAL AND PETITION FOR JUDICIAL REVIEW - 2
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Therefore, Mr. Williams appeals the February 27, 2012, December 19, 2011, November
15, 2011, August 27, 2008, and July 30, 2008, Orders entered by the respective
Hearing Officers and subsequently adopted as final by the Board.
8.

Petitioner does not request a transcript of the oral arguments held in

relation to the various motions.
9.

Petitioner does request a transcript of the trial that commenced on August

15, 2011, and concluded on August 18, 2011.
10.

Issues on Appeal:
a)

No Complaint, verified or otherwise, was ever executed, and no

motion by the Board was ever made, in relation to Count Two of the Board's Amended
Complaint in violation of Idaho Code §54-4107, the Idaho Bureau of Occupational
Licenses ("IBOL") procedures, and the Board's adopted disciplinary procedures and
policies.
b)

No verified complaint was ever executed, although unverified

written complaints were submitted, and no motion by the Board was ever made, in
relation to Counts One and Eight of the Board's Amended Complaint in violation of
Idaho Code §54-4107, the Idaho Bureau of Occupational Licenses ("IBOL") procedures,
and the Board's adopted disciplinary procedures and policies; and
c)

No deposition of Tim Williams was ever admitted into evidence,

and, thus, the finding on page 9 of the Order, first paragraph, in which it references Mr.
Williams admitted under oath "that he entered RETECHS under Mr. Janoush's user
name and password," is inappropriate.

TIMOTHY WILLIAMS' NOTICE OF APPEAL AND PETITION FOR JUDICIAL REVIEW - 3
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d)

The finding in the Order on page 11, second paragraph, "that the

Knipe Janoush Knipe firm suffered a reduction of business as a direct result," is
unsupported by the facts. Pursuant to cross-examination, Brad Janoush admitted that
his co-principals, Brad Knipe and Trey Knipe could not determine that any reduction in
work with Wells Fargo Bank had actually occurred. In addition, Brad Knipe provided
information to the investigator, Cindy Rowland as reflected in Exhibit 104 on page 2,
that Wells Fargo Bank assignments actually increased with the Knipe Janoush Knipe
firm during the relevant time period.
e)

There is no credible evidence from Wells Fargo Bank or any other

source that Wells Fargo Bank intended its RETECH system to be confidential and/or
proprietary, or that Tim Williams accessed the RETECH system, other than for curiosity,
to gain any advantage or benefit or that Tim Williams ever did gain any advantage or
benefit.
f)

The findings in the Order that normal protocol was for travel

expenses to be deducted off the top before the fee split between Langston Williams and
an employee appraiser is unsubstantiated by any testimony from principals of Langston
Williams or documentation.
g)

In relation to the Centers Partners appraisal report, Exhibit 45, and

the Oneida appraisal report, Exhibit 54, neither appraisal report states that Tim Williams
performed a physical inspection of the subject property. Rather, both certificates state
that a personal inspection of the property was performed, and a personal inspection can
encompass, but does not have to encompass, a physical inspection of the property, the

TIMOTHY WILLIAMS' NOTICE OF APPEAL AND PETITION FOR JUDICIAL REVIEW - 4
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review of photographs of the property, and/or a review of any other credible or reliable
documentation about the property.
h)

In relation to the Tri-Circle appraisal, Exhibit 54, Mr. Williams only

admitted to attorney Larry Prince that he had not personally inspected the inside of the
building on the property in relation to the most recent appraisal, but did not admit,
because it is inaccurate, that he did not inspect the underlying land and the outside of
the building.
i)

In relation to the Donnelly appraisal, Exhibit 802, there is no

representation in the appraisal report that sewer was immediately available to the
subject property. Rather, on page 43 of the appraisal report, a statement is simply made
that the utility availability of the subject property in comparison to the comparable sales
was considered similar, and therefore no adjustment had been applied. In addition, on
the page stamped with bate number IBOL #00357 of the appraisal report, utility
availability of the subject property was identified as power. Thus, because the
comparable sales had similar sewer availability, no adjustments were made and no
misrepresentations occurred.
j)

Jody Graham violated USPAP and showed a bias to finding error

when no error existed in the formulation of her opinions that the Donnelly appraisal was
misleading and a violation of USPAP.
k)

The Order states that the firm of Langston Williams, Inc. formally

dissolved. However, a review of the Idaho Secretary of State records reflect that such
corporation did not in fact dissolve, but continues in existence under the name of 23rd
Street, Inc.

TIMOTHY WILLIAMS' NOTICE OF APPEAL AND PETITION FOR JUDICIAL REVIEW - 5
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I)

The State of Idaho did not meet its burden of proof on Counts 1, 2,

and 8 of the Amended Complaint.
m)

Chairman of the Idaho Board of Real Estate Appraisers, Brad

Janoush, refused to recuse himself from deliberations with the Board on this matter,
including, but not limited to, the meeting held on March 21, 2011, in which he refused to
recuse himself despite the advice of Board legal counsel to do so. Chairman Janoush
only agreed to recuse himself as to Count One of the Board's complaint against
Petitioner and fully participated as to all other counts and claims. Thus, having been
tainted by the view and opinions of Brad Janoush, the Board could not and did not have
the ability to objectively in a non-biased manner evaluate the evidence and render a
decision that was fair, equitable, and not arbitrary, capricious, or an abuse of discretion.
n)

The Board's decision to revoke the license of Tim Williams was

unfounded, arbitrary, capricious, and an abuse of discretion.
o)

The Board's decision to impose a $4,000.00 fine upon Tim Williams

was unfounded, arbitrary, capricious, and an abuse of discretion.
p)

The Board's decision to impose attorneys fees and costs upon Tim

Williams was unfounded, arbitrary, capricious, and an abuse of discretion.
11.

Agency Record. Petitioner requests that the agency record be comprised

of the official record as maintained pursuant to Idaho Code §§ 67-5249 and 67-5275
and, in particular:
(a)

February 27, 2012, Final Order of the Board;

(b)

January 3, 2012, Respondent's Motion for Involuntary Dismissal;

(c)
January 3, 2012, Respondent's Memorandum in Support of Motion
for Involuntary Dismissal, Motion for Rejection of Recommended Findings

TIMOTHY WILLIAMS' NOTICE OF APPEAL AND PETITION FOR JUDICIAL REVIEW - 6
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and Order, and Respondent's Exception to
Order;

Recommend Findings and
·

(d)
December 19, 2011, Decision Regarding Respondent's Motion for
Reconsideration;
(e)

November 29, 2011, Respondent's Motion for Reconsideration;

(f)
November 15, 2011, Findings of Fact, Conclusions of Law and
Recommended Order;
(g)

All exhibits admitted into the record at the trial of this matter;

(h)

A transcript of the trial;

(i)

The March 21, 2011, minutes of the Board;

(j)

November 10, 2008, Order of the Board;

(k)

August 27, 2008, Order on Pending Motions;

(I)
August 25, 2008, Order vacating evidentiary hearing by stipulation
of the parties;
(m)

July 30, 2008, Order on Respondent's Pending Motions;

(n)
Respondent's Motion for Reconsideration of the July 30, 2008,
Order on Respondent's Pending Motions;
(o)
State's Response to Respondent's Motions for Certification and
Reconsideration;
(p)
Respondent's Motion to Dismiss All Allegations Not Supported by a
Sworn Complaint or Motion by the Board of Real Estate Appraisers;
(q)
Affidavit of Burt R. Willie in Support of in Support of Respondent's
Motion to Dismiss all Allegations not Supported by a Sworn Complaint of
Motion by the Idaho Board of Real Estate Appraisers;
(r)
Affidavit of Kimbell D. Gourley in Support of Respondent's Motion
to Dismiss Complaint filed June 13, 2008;
(s)
Respondent's Motion in Limine in the Alternative to Complete
Dismissal of the Complaint, filed June 13, 2008;

TIMOTHY WILLIAMS' NOTICE OF APPEAL AND PETITION FOR JUDICIAL REVIEW - 7
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(t)
State's Opposition to Respondent's Motions to Dismiss and Motion
in Limine;

12.

(u)

Affidavit of Budd A. Hetrick;

(v)

Affidavit of Maria Brown;

(w)

Answer to Amended Complaint, filed March 14, 2011;

(x)

Amended Complaint, filed March 7, 2011;

(y)

Complaint, filed November 8, 2007; and

(z)

All other items identified in Idaho Code §67-5249.

Service of this Petition for Judicial Review has been made on the Board

and its attorney of record, Roger J. Hale of Naylor Hales, PC at the time of the filing of
this Petition.
13.

Estimated payment has been provided to the clerk of the Board for

preparation of the record.
IV.

ATTORNEY FEES
Mr. Williams has been required to retain the law firm Trout + Jones + Gledhill +

Fuhrman + Gourley, P.A., in order to prosecute this action and has agreed to pay said
attorney a reasonable attorney fee. Petitioner is entitled to attorneys fees pursuant to
Idaho Code§§ 12-117 and 12-120.
WHEREFORE, Mr. Williams prays for judgment against the Board as follows:
A.

For an order of the Court dismissing with prejudice all claims and/or

causes of action alleged by the Board against Mr. Williams;

TIMOTHY WILLIAMS' NOTICE OF APPEAL AND PETITION FOR JUDICIAL REVIEW - 8
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B.

For an award of costs and attorneys fees pursuant to Idaho Code §§ 12-

117 and 12-120; and
C.

For such other and further relief as the Court deems just.

DATED this 28th day of February, 2012.
TROUT+ JONES+ GLEDHILL+ FUHRMAN+ GOURLEY, P.A.

By:

Kimbell D. Gourle
f the Firm
Attorneys for Pe ioner

TIMOTHY WILLIAMS' NOTICE OF APPEAL AND PETITION FOR JUDICIAL REVIEW - 9
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the 28th day of February, 2012, a true and correct
copy of the foregoing document was served as follows:
David E. Wynkoop, Hearing Officer
SHERER & WYNKOOP, LLP
730 N. Main Street
P.O. Box 31
Meridian, ID 83680
Kathy Takasugi
Rob Adelson
Deputy Attorney General
Civil Litigation Division
P.O. Box 83720
Boise, ID 83720-0010
Idaho State Board of Real Estate Appraisers
JR Williams Building
700 West State Street
P.O. Box 83720
Boise, ID 83720-0063
Roger J. Hales
NAYLOR HALES
950 W. Bannock, S'uite 610
Boise, ID 83702

[ ] First Class Mail
[ u:nd Delivery
[ Facsimile (208) 887-4865
[ ] Overnight Delivery
[ ] First Class Mail
[ ~nd Delivery
[
acsimile (208) 854-8073
[ ] Overnight Delivery

[ ] First Class Mail
[ ~nd Delivery
[ Facsimile (208) 334-3945
[ ] Overnight Delivery
[ ] First Class Mail
[ ~d Delivery
[ Facsimile (208) 383-9516
[ ] Overnight Delivery

~~~
AttOrneys:pe:::
Kimbell D. Go

ey

/

TIMOTHY WILLIAMS' NOTICE OF APPEAL AND PETITION FOR JUDICIAL REVIEW - I 0

000015

N.
~
AM_ _ _F..r:IL~;.::ZdlJ.t..=

FEB 2 8 2012
CHRISTOPHER D. RICH, Clerk

Kimbell D. Gourley, ISB No. 3578
Erika P. Judd, ISB No. 8241
TROUT+ JONES +GLEDHILL +FUHRMAN, P.A.
The 9th & Idaho Center
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, ID 83701
Telephone: (208) 331-1170
Facsimile: (208) 331-1529

By CHRISTINE SWEET
DEPUTY

Attorneys for Petitioner Timothy Williams
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF ADA

TIMOTHY WILLIAMS, an individual,
Petitioner,
vs.
STATE OF IDAHO, BOARD OF REAL
ESTATE APPRAISERS, a department
within the state of Idaho,
Respondent.

~

Case No.:

CV

QC

12 0 3 4 5 5

)
) EX PARTE MOTION FOR STAY OF
) ENFORCEMENT OF REVOCATION
) PENDING JUDICIAL REVIEW
)
)
)
)
)
)

)
)
TIMOTHY. WILLIAMS,
)
License No. CGA-193,
)
~~~~~~~~~~~~~~>
In the Matter of the License of:

COMES NOW the Petitioner Timothy Williams (Respondent in prior action
initiated by the Idaho Board of Real Estate Appraisers), by and through his counsel of
record, the law firm of Trout + Jones +Gledhill +Fuhrman + Gourley, P.A., and, pursuant
to Idaho Code§ 67-5274, IDAPA § 04.11.01.780, and Idaho Rule of Civil Procedure 84,
hereby requests the Court enter an order to stay enforcement of the Final Order entered
by the Idaho Real Estate Appraisers Board on February 27, 2012. In particular, Idaho

000016

EX PARTE MOTION FOR STAY OF ENFORCEMENT OF REVOCATION PENDING JUDICIAL REVIEW-1

Code § 67-5274 permits the reviewing court to enter an order to stay the revocation of
Petitioner's appraisal license, License No. CGA-193, pending judicial review of the
Board's action. See also IDAPA § 04.11.01.780 ("Interlocutory or final orders may be
stayed by the judiciary according to statute").
This motion is further made upon the grounds and for the reasons that (1) there
is a reasonable likelihood of Petitioner prevailing on his claims; (2) Petitioner will suffer
irreparable injury if the stay is denied; (3) no other parties/Respondents will be harmed
as a result of the stay; and (4) no harm will be done to the public interest as a result of
the stay.
WHEREFORE, Petitioner respectfully requests this Court enter an order to stay
the revocation of Petitioner's License pending review of this matter. In addition, that this
Court order that the Board's Order revoking Petitioner's license be removed from the
Board's website pending review of this matter. This motion is supported by the Affidavit
of Petitioner in Support of Ex Parte Motion for Stay of Enforcement of Revocation
Pending Judicial Review.

nfj__,

Respectfully submitted this@day of February, 2012.

TROUT+ JONES+ GLEDHILL+ FUHRMAN+ GOURLEY,

P.A.

By:
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EX PARTE MOTION FOR STAY OF ENFORCEMENT OF REVOCATION PENDING JUDICIAL REVIEW-2

CERTIFICATE OF SERVICE

~

I HEREBY CERTIFY that on the -2...t' day of February, 2012, a true and correct
copy of the foregoing document was served as follows:
David E. Wynkoop, Hearing Officer
SHERER & WYNKOOP, LLP
730 N. Main Street
P.O. Box 31
Meridian, ID 83680
Kathy T akasugi
Rob Adelson
Deputy Attorney General
Civil Litigation Division
P.O. Box 83720
Boise, ID 83720-0010
Idaho State Board of Real Estate Appraisers
JR Williams Building
700 West State Street
P.O. Box 83720
Boise, ID 83720-0063
Roger J. Hales
NAYLOR HALES
950 W. Bannock, Suite 610
Boise, ID 83702

[ ] First Class Mail
[ ] Hand Delivery
[#acsimile (208) 887-4865
[ ] Overnight Delivery
[ ] First Class Mail
[ ] Hand Delivery
[t.Yfacsimile (208) 854-8073
[ ] Overnight Delivery

[ ] First Class Mail
[ ] !:land Delivery
[ ~acsimile (208) 334-3945
[ ] Overnight Delivery
[ ] First Class Mail
[ ] Hand Delivery
[ ¥acsimile (208) 383-9516
[ ] Overnight Delivery

Kimbell D.
urley
Attorneys for Petitioner
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EX PARTE MOTION FOR STAY OF ENFORCEMENT OF REVOCATION PENDING JUDICIAL REVIEW- 3

~

AM________
~L~2~_:
Kimbell D. Gourley, ISB No. 3578
Erika P. Judd, ISB No. 8241
TROUT + JONES +GLEDHILL +FUHRMAN, P.A.
The 9th & Idaho Center
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, ID 83701
Telephone: (208) 331-1170
Facsimile: (208) 331-1529

FEB 2 B 2012
CHRISTOPHER o
ByCHRISTINE·sW£H.

,.._T

DEPUTY

Clerk

Attorneys for Petitioner Timothy Williams
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF ADA

TIMOTHY WILLIAMS, an individual,
Petitioner,
vs.
STATE OF IDAHO, BOARD OF REAL
ESTATE APPRAISERS, a department
within the state of Idaho,
Respondent.

)
)
)
)
)
)
)
)
)
)
)
)

Case No.:

CV

OC 12034 5 5

AFFIDAVIT OF PETITIONER IN
SUPPORT OF EX PARTE MOTION FOR
STAY OF ENFORCEMENT OF
REVOCATION PENDING JUDICIAL
REVIEW

)
)
TIMOTHY WILLIAMS,
)
License No. CGA-193,
)
~~~~~~~~~~)
In the Matter of the License of:

STATE OF IDAHO )
) SS.

County of Ada

)

TIMOTHY WILLIAMS, being duly sworn upon oath, deposes and says:
1.

I am at least eighteen (18) years of age and am competent to testify

regarding the matters set forth herein.

AFFIDAVIT OF PETITIONER IN SUPPORT OF EX PARTE MOTION FOR STAY OF ENFORCEMENT OF
REVOCATION PENDING JUDICIAL REVIEW- 1
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Williams Research, Inc.

:l ·~rrr th~ P.~t1ijQt!~r. i~ th~

TO: +1 (208) 331-1

~b.9Ye.. ~·ptioned
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.matter and make :this :affidavit·

:based ~ptni my .owa pets~flal:knewleqge.
~~.

t .~;rr.Ucensed by·the·.State of l~ahqf:·B.oard ofR~al E;~t?t~ Appr~!~~l;'S \t~e

:"Board") as a Certified.General App,t;:1l~er (JOdet qc~hse:f'40~.:CGA..:r9a:to .eiigage in tlj$
p·r~tj~95 of. r~lifl ·e$~~~ ~P:Pr~!$ing,
-4~

i -am

qti~lifled :$s:

ApPf~:i$$1: {n~~ltt,.tt~;. T.11~:

expefrj~need· in 'the

MAJ

J 11~v~: tt~H:f ~hi~.:1!¢er1$~: sin:ce Octobet of 199.4·.

:a

Memb~r :of

fhe .Appraisal :lnstltute- ~f'MAI;.~

~y· the

n:lernbe~hip.:de$t~.nation is.:i'1eld by· :appralsers:who:are

-val.uatkm and: :evalaatlon of :comm~rcla~~. lncius.tri~i1 :resici~ntl~i :a~d.

othe.r .typ~s- of propertle.si a·nd. who. advlse: cli~~t~ :r;>~· ~~~ ~~~~~~ ii1y~strne!1t:~¢ql~i¢1}s:.

The current: r11fqt.iit&!tients for the
!~Q~ir¢1'.l:len~$ ..

pa·$S:InQ:

MAI

D~slgnatk>ri

include; Passing :r19:0.r.o:us-ki#iication

.~ firt~J: co~preh:e:nsiYe ex~1natioti, sub.niittin~J- :~pec:iallzed.

e~p~'f.le.n~:which ·intrsfm·e~t. ·stricfcrite.ria! ·receMn~ credit-for a demonstration appriiisciL

tepPrt: :and .conduction professional :activitles :in accordance. wlth :the J\ppralsal ln~titµ~e1s

Code: of. Professkmai :Ethics and .are $\.ihj~·qf ~ ·a p~~r r~view proce$s whfo:~ enforces
the:

Cooo: of:p·rof~lp~~I

·et~~~·: Appr~ts~f 1.n~tjwt~

MAI: :r'n~mp~~: ·~r~. ·~qi:.iir~ to

?dlJere to ~ttict oootinu1n9:·0Ciucation:.:re.qulrertiei'lts: to ~nsu:re: they :ifir$. u{i~fa,.dare:·witli
th~: ~vq.Mog f~~l ~$~ete. flet<:I.

5~

I 01Jr:ie.ntl¥ own and: operate a:n ·~ppr~isai .business :under the name. of

Williams .Resea~ch, lne.f :wlth ·a business: offk:e locate~ ·in Eag(e;· :!~a:~q~

V\lllltams

ResearcnJnQ:... ~rriploy.s slx.:peoP.ie,. 3: of"whi.cli ~:re.::qe.ritff.eQ :appraisers. I am

the·.onlY

MA~ appr~~s~r..

Eh

P.no.no:wn!i~ti.i$ :Research\.

t.,an~·$ton-Wllli!301$):

lri"c.,

1.-was.;~

pritidpa1

ijf.the.:appralsal flrni.of

Jnc;i, Wh!¢h ptoVi.ded. appraisal services; during :the: period :199Tto

AFFIOA.Vrt OF 'PETtTlONSFUN·SUP.PORT·OF' ex· PAATE MOTi~ FOR STAY OF :ENFORCSMENT:Of
Rf'.vocATioN:JSaiDiNG
JtioidtAL.REVlEW - 2·· . . . . . . ........ ········· . . . . . .. . . . .
..

. . . .. .

. ·. ... .

. ...
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:an.d nad r1:umerous

:emptoye:es :an~nrairj~ ·~P.praisera;
1:.

·ouring·the pendeocy- of tiils a:cUan., the:.inv~~ga~i~~· 9.(Whi¢..~:cororrr~n.c~g

·in 200·5 when Srad Jandush,. a: dttect ¢ompetlfot of mine· lodged ·a ·c:ompl"alrit ·witti the
-Boarci!.fhave q~ntinued.:~9:Wi;:1rk:a~·~n ~PPr~lsE!r. N9 c1!$.nfha$ $.V~r-fHed a compfaintor
g~$.Y.ah¢e .~9ainst" m~~\ .:and :n.o clterit has ~ver ln¢urf.ed. ·.any damages .or liabilities;. in
T~~~iq1:r t~: ~~y. Qf ~~: l~:I!~.$:

Pr ~!aim$ ~s&erted· q.y· the· B.o.ard, In. :fact; .clients testified on

.my behaffdun"9: the: ev!dentiary ·nearing or:r this matter.
6~

The compfairits· at :1ss\.l~: i~· thi~ l]a~r . ~e.re·.~.n: ~r.i~~fga~~d

as$ocI;ated: With:
:~ppral~~r f!rr~\.

JSoipe .Janou:sii .Kn:iµ_e;

.by

ttJ.c;Uvidµ~1$.

:LLG ("Knipe Janoush Fifrr{), ~1

competitor

or ex;.:,d.i$"9b~.-rtt!~!:I. ¢mpJ~ye¢$. None: ofthe·:com:plaints:·wete: initiated: b~

·clJeiits :pr ·by. member~: of "th~ publh;: The b1a~» of the. compla.infr1~. ~arties was noted fr-1
th~ Ht;$.nng
-.9~.

Offic$i:'$ Fih.d:inga:-Of Fact, Conclusions· of Law and Recommended Order.
This matter was ·previou$:ly appeaied td the bismd Court :for· ·tne Faµ~b

Judicial Disttict~.ah~ ip:~~i~"!3P..P~~l~Cl. ~~r t~.e Jqat:J9 ··$~Pfef!l~ .Q9µrt;· by:·~(iP.~!a~iPJ! .Qf ~11~

partte$._ .retalhig to· the Board~S" per:Cei'iied. ·prb.b¢i;Jilral:errors. ln
pqmpt~lnt:W~$:~v~r.P.r:ov.iq¢d".·to.tfie

P~.rt1c:u1~r.: that: rio

swo.rn

8®.td ~n.d:no motio:o.was ever :mad:e :by:the Soard

:pnor:tQ condµCting the inv~sti~atiort"based upon :tbe letlet:¢f 'Brad Janoush.
10.

Wlth.respe.c.t to the: ptoceaural.errors·1: I. have sustained>substanfial injury

as. a. result: :of ttre:.. Board~.$ ·fa.iiure· to .comp·1y:· with !t1~fiP: :¢9rJ¢: § .544:H>t ~nd: 1ts
ihv~stig.~fi.9r.i. prqce:~4rf!!s·:.

My reputation .?nd

.busif'!e$.$ h;C1.~e: :be~n . .inJµred by the

Jri¥8.$tigatlon ahd ·W.lll oontinu.$lo·be daiTu~ged·as

~

:resiilt

of the .Bo~rd':s vi01atiori of§

AFFlOAVIT OF PETETfONER·IN·$UPP.ORT·OF. EX: PARTE"M"OT!O.N FO.R STAYOF.ENF.O~Cl;.MeNT·OF

REVOCA'TION-PENDING .Ji.ibi¢JAL·REVIEW- a· .

. . . .. .. . ....... . . .. .. . .. .. . ...... .
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rt , TJ1~:. i~·~.~~. s~pt~~~ cq~·rt µ1.ti.rn.~~1y·:q~t~.rm1n.~ ~.~t: tnt? i~~.~¢. :W:~$
r!.Pe for: d<aclsio.n
m~~et:tq

110.f

becanse :a . fioa1.· order h!3.d: not yet been entered and remanded· the

t!ie :h~i;trln~. ()ffiqer. The p-rior ·~ppeal :of this: matter :commenced: .in Nov:ember

2008.»:and" was: rem~nded in :S~ptembe(,: 2010. :tollowing:Je:mahd., :1~

Ma:t¢h 20:1'1, the

·BO;ard :fiied: a, nine.:.count Amended: Compfaini 12.

An evtdenti~iy h~ad~g:\ipo:it tti~r Amendetj:C()mpl~jrit:was held :oh August

~¥~. ··1~:, 1~; ·~nq 1~, ~Q·1t, q~{~·~ P~v!q.·S~ WY.nkqbp•. H~anng O.ffic.er.. .Followin~ the:

h¢a:ring, fue: :He$rf.tjg ·Officer· ·~ritered · his Findings. of Fact; Concius:lons ·.of Law artd
Be®mmenu~d Oi'der.. Of the· nfr1e~o.ount~; Cou·nt Nine: was dismh~~~~ prior ·t~ th~
evidl;!nt.iary·.hearing..

With :re$pect tcvthe re·malnln~f~unlS., :·tti~J-i.~ari:ng Officer. found :·a

vfolation wt.th re~p~~· t~. Ct?tint Qn~ (~J1aµfru?r~~e~. ~TE~H$ ~qc~$·, ·we.JI$ F~r:9~':$·
oniioe·~P.Pt~$~i b.id ~Y.~~~m),
~~!Y w~h ~P.~.~l:t.9
r¢1~ted to

Counts Tw:o-:tnrcitigh Ffv~ {failt.ir~:to peraonaHy"irispect) but

tW9. .qt tn~.~11.eS$d 43.:Vi.Qlatioo~).:·aro Count.E'i9hi (varlous.clalms

an appralsf.11 'for .a· propef'W ·located in: Donneny·:(the ·'.btmneHy. Appt.aisal ~):.
1

1

Counts .Six:·an.d. :seven were .found: to be. lacking;

13.

bn F~t?Nary ~1,. 20+2 ·m~ Bo:at.d ·a~c>pted the fin·dfrigs. of. :~he He~r.ing

olfi~r-:af!~ ·vp~e~ tptev~~$: tnY.:apprpJs~! lrce.-:1~ ~s ~ts~:~9ti9n.

14.

1w~s·~rV.¢0.wi.tl:Hh~ ·nouce~t r~o~~r9n :on:Febru.a1:'i27., 201:2

15.

Tn~$¢ .Pr9.~ectil'.1!J.$: have. s!~n.fficantly· impacted my :business.

and

reputatkm. Hbwever;. my· clients· remaln .satrsfied and .continue ·fo. activeiy- seek my
services~ and· no :complaint ·Ot..gfieva:nce ha~ ~ve~ be.en ~letj ·agaihst :rn~ .by: a :¢liefii:
1·6~.

My i'!~elihow:i \$ altri.ost soleltbasei:(lipQ1fmY.:~ppral$al QLisltie$$~ If a:stay

9ftµ~-:.lic.e:n~~ r.¢v~~J~Qn: i~ 1100s$µ~-q ~Y:tlJ~ Pi~trt~t ~tJ::, 1 wHl:b·~ t.;1:tiap1e.:toJ>ractic¢.
'

A.F.FJOAWT OF PETITIONER IN: SUPPORT OF EXP.ARTE. MOJION ..FOff STAY Of '.ENFORCEMENT-OF·:
RWOCA.llON.PENDfNG.JOblCEAC~EVl~W ,:4. .
. . . . . . ... . . .
. . .. . . . . . ....... .
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[iy_~g, a~~ ey~!! ifjp~.pi~~~¢t Qpµftµmm~t~ly l\!l~:in m.y:f~.vqr:at ~:late.t ~fote~

l wm effectively: b~ out 6.f busii'l~ss. In addition:, J will be· forced :to.· l~y ··off· all six
~mpt~y~ if

l' ~!'l

.rtC)

~~~Q~:t: :~QnWfc~

for: appraisal

p~J~cis

due. to: lack ·of work and

incoine:.tQ p~y ·them In. $upportof their families;. ·Finally, ..l. have::existin:g cllenfcontr~cts· ·
in place· that.require me fo perform ~pp~ais~i $ervic~s:\nt0: ti'l~ f~~ur$ a·ry~ .y.ipi~h.:~(ll:l~N~

that::l ~~v~.an:atj)ye.»Uceose:. thus:l :the tjetrimental::effe:cf .9fthe::Bo~rd'.$ oroer befrng in
:t?~~.9~ prlor ·to: t~~: .Di.r?.tri9t ·c®r:t. r~ver~in~ ~r mo.i:tify.ing :it is of: hug.e and. :materiaJ
:¢¢.nS;etj~~

to ·my· ra·mily,.

.my

:employees, :and me.

Consequentiy,; l wiff :suffet"

it:r~p.~rable· friJury: 1f-E1:stay onhe· revocation pending judicial. review ·ls. not :sr:antE?fiL

17.

The :soard:does::not stand to· be harm$d.as a::reeuii.cif'itw~ . stavi.an~,.:given

the natur~ of ~he· aiJ~gatfr~ris1 t~:e proc~u~{ history

of m,i~ ;matt~r. ·:~nd ·co.mpl~lnt$· :at.

is$·µe; I d¢: oot' :b~lieve :that ,my Client~· :or ihe: pubfic: :$~ l~rge: ·are .at risk to ~u~r an¥· ·in):1J~:

a:$·:a re$µ It J;:>f 1h~:$t$.Y,
.FURTHERYOUR.AFFIANT
. . . . ·. .. . ... . . . . . . . .SAYEIHNAUGHT:
. . . . .... .

TfMO~HY P; WILLIAMS'
STATE OF IOAHO. )
:.$5

co·urity·of Ada:

)
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'C'ERfiFICAtE .b'F :seR\/ice:
. ..

lH!:REBY CERTIFY

!~at on the~day ~ . . ,201< a\rueand oorrech;opy

oHhe
·a~rfOJIQ~:.
. . foregolng· ctocurr1enfwas·:servea
.
. .
bavld
..•...
:Hean·00....
"'Officer.
. . E.. .W"nl<OO'
Y ......P
..
SHERER :&..Vl/YNKOOP., 11.;p:

130."N. Ma!n Streef

[ l Fir.it Class 'Mall
t l )'land ·0eil~ry:
Pf F.ae:simWi tios; 887..4:865..

.

[ l OVeffiight OeHv~ry

P.O . SQX::31

.Merldiarr.. lO aseeo.
· KafriY Ta.kasugi ·

. ['1:

Rob· Adelson ··

O~pµti;Att~tn~Y $.en~~I
· (!iy.il qtigation.Dlvision
P;O .: BOx:a3120.
B.-Oi~.: :10: as126..0010

~i~CI~~ ~~!t

"'«fD·r
..
~n ." .~ r.i:e.r.y

..

ac.slinne: (208) ·854...S.073 ·

[ l ·OVemlghf: beiii/ety

1-'='~~----------~--+------------f

: ldah.0o ·$tat13· So~rd of R~al E$tate· Appraisers·

J.R:Williams BuiJdir:tQ.

700 wast-state Sri-ear

P.~o.:soid~37.2.o · .. · ·
edlse. ·10· 83720-0063
R.~9~r: l .~aies .
. NAYLOR .HALES'
950 Banhack,: Suite:6.1 O
•

..

j

..

w;1.P:

~i$~;

.

.

~7QZ..

.

.

.•

··

[ J:. First Cl~ss Mail

t l J.land.Delivf?.tY

ft¥. Facsimile· (208) :a34-3945.
t ldvemigntoeif\lery

•

•..•••••

. . . ....
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RE\IOCAliOtJ:P.CNDING:JOblCFAL~E'/lEW
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. .

. . . . .. .. . .

000024

. M~V,\JJ':

NO------;~~----F~~ ; , 272..

sff'~~

A.M'

~~1?J-

FEB 2 8 2012

Kimbell D. Gourley, ISB No. 3578
Erika P. Judd, ISB No. 8241
TROUT+ JONES +GLEDHILL +FUHRMAN, P.A.
The 9th & Idaho Center
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, ID 83701
Telephone: (208) 331-1170
Facsimile: (208) 331-1529

CHRISTOPHER D. RICH0 Clerk
By KATHY BIEHL
Dc-...ey

Attorneys for Petitioner Timothy Williams
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF ADA

TIMOTHY WILLIAMS, an individual,
Petitioner,
vs.
STATE OF IDAHO, BOARD OF REAL
ESTATE APPRAISERS, a department
within the state of Idaho,
Respondent.
In the Matter of the License of:
TIMOTHY WILLIAMS,
License No. CGA-193,

~

Case No.:

C.'/ ae- /:2.D3{55

)
) AFFIDAVIT OF KIMBELL D. GOURLEY
)
)
)
)
)
)
)
)
)
)
)
)

~~~~~~~~~-)
STATE OF IDAHO )
) ss:
)
County of Ada

KIMBELL D. GOURLEY, being first duly sworn upon oath, deposes and says:

AFFIDAVIT OF KIMBELL D. GOURLEY-1
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1. That he is a member of the law firm of Trout + Jones +Gledhill +Fuhrman
+Gourley, P.A., and as such is the attorney of record for Respondent, Timothy Williams,
in the above-referenced action, and has personal knowledge of the facts stated herein.
2. Attached hereto as Exhibit A is a true and correct copy of the Idaho Real Estate
Appraiser Board's Minutes dated March 21, 2011.
3. Attached hereto as Exhibit B is a true and correct copy of the Idaho Real Estate
Appraiser Board's Final Order dated February 27, 2012.
FURTHER YOUR AFFIANT SAYETH NAUGHT.
TROUT+ JONES +GLEDHILL +FUHRMAN +GOURLEY,
P.A.

STATE OF IDAHO )
: SS

County of Ada

)

SUBSCRIBED AND SWORN to before me this

70#day of February, 2012.

~

Nbtary foftheStteOfidahO
Residing at: Boise, Idaho
Commission expires: 11 /12/17

AFFIDAVIT OF KIMBELL D. GOURLEY - 2
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CERTIFICATE OF SERVICE

<'..

~y

I HEREBY CERTIFY that on the
of February, 2012, a true and correct,
copy of the foregoing document was served as follows:
David E. Wynkoop, Hearing Officer
SHERER & WYNKOOP, LLP
730 N. Main Street
P.O. Box 31
Meridian, ID 83680
Kathy Takasugi
Rob Adelson
Deputy Attorney General
Civil Litigation Division
P.O. Box 83720
Boise, ID 83720-0010
Idaho State Board of Real Estate Appraisers
JR Williams Building
700 West State Street
P.O. Box 83720
Boise, ID 83720-0063
Roger J. Hales
NAYLOR HALES
950 W. Bannock, Suite 610
Boise, ID 83702

AFFIDAVIT OF KIMBELL D. GOURLEY-3

tf

First Class Mail
Hand Delivery
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IDAHO REAL ESTATE APPRAISER BOARD
Bureau of Occupational Licenses
700 West State Street, P.O. Box 83720
Boise, ID 83720-0063

Conference Call Minutes of 3/21/2011

BOARD MEMBERS PRESENT: Brad Janoush - Chair
Travis Klundt
Paul J. Morgan
Kenneth W. Nuhn
Jack R. Van Wyk

BOARD MEMBERS ABSENT:

BUREAU STAFF:

Paul Morgan

Tana Cory, Bureau Chief
Lori Peel, Investigative Unit Manager
Kathy Takasugi, Deputy Attorney General
Roger Hales, Administrative Attorney
Maria Brown, Technical Records Specialist

The meeting was called to order at 2:05 PM MDT by Brad Janoush.

-

NEW BUSINESS
Mr. Hales addressed the Board regarding a proposed settlement for case REA-2008-41.

Mr. Janoush stated that the stipulation dealt with over 40 counts, one of which involved himself
and his firm. He stated that he would recuse himself from that one count, but would participate
in the discussion of the other counts. Mr. Hales said that it may be in the Board's best interest
to have Mr. Janoush recuse himself from the entire matter. Mr. Janoush stated .that it was
important for him to take a position.
Mr. Janoush asked Mr. Nuhn to act as the Vice Chairman in the absence of Mr. Morgan. Mr.
Nuhn agreed.
The Board discussed its options regarding the settlement request.
It was moved by Mr. Nuhn to deny the proposed settlement for case REA-2008-41. Seconded
by Mr. Van Wyk. The vote was: Mr. Klundt, aye; Mr. Nuhn, aye; and Mr. Van Wyk, aye. Motion
carried. Mr. Janoush abstained from voting.
The Board presented its recommendations to the Office of the Attorney Genera I

~

!i

ADJOURNMENT

<
Cl

~
UI

l;t

tl
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It was moved by Mr. Van Wyk that the meeting adjourn at 2:48 PM MDT. Seconded by Mr.
Nuhn, motion carried.

http://ibol.idaho.gov/IBOL/REA/Minutes/REA_MINUTES_2011-03-21.htm

000029
2/27/2012

Feb. 27. 2012 2:29PM

1reau Occupational Licenses

No. 1870

P. 2

ORIGINAL
BEFORE THE STATE BOARD OF REAL ESTATE APPRAISERS
STATE OF IDAHO
In the Matter of the License of:

Case No. REA-2008-41
TIMOTHY WILLIAMS,
License No. CGA-193.

FINAL ORDER

Respondent

THIS MATIER was heard by David E. Wynkoop, the designated Hearing Officer,
pursuant to an Amended

Con;t~laint filed on March 7, 2011. The State appeared in person and·by its

attorney of record) Katherine Takasugi, Idaho Deputy Attorney General. Respondent, Timothy
Williams. appeared in pe:rson and through his legal counsel, Kimbell D. Gourley. Ovei· the course
of three days, the pa1.ties presented witness testimony and documentary evidence. On November 15,
2011, the Hearing Officer submitted his Findings of Fact, Conclusions of Law, and Recommended

Order.
This matter came before the Idaho State Board ofReal Estate Appraisers at a regularly
scheduled meeting of the Board on February 10, 2012. Board Chairman Brad Janoush recused
hlmself from the discussion and voting in the matter, and Vice-Chainnan Paul Morgan took over the
meeting. The Board, having conducted an independent review ofthe record, and having considered
the witness testimony, exhibits, and arguments of counsel presented before the Hearing Officer and
the Boru:d1 the Heaiing Officer's Findings of Fact, Conclusions ofLaw, and Recommended Order and
all other matters of record, and good cause appearing therefor, the Board unanimously adopted the
following Order.

FINAL ORDER-1.
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IT IS HEREBY ORDERED as follows:
1.

That the Hearing Officer's Findings of Fact and Conclusions of Law are

hereby adopted and incorporated herein by reference. Further, the Hearing Officer's decisions on the
various motions raised by the parties are adopted and incorporated herein by this reference.
2.

That the Respondent's conduct in accessing the Wells Fargo bid system under

the user name and password of different appraisers constituted a substantial misrepresentation in
violation ofidaho Code§ 54-4107(1)(c). This conduct was obviously intentional and a significant
violation of the law governing licensed and certified appraisers. Further, Respondent's conduct in
certifying he personally inspected the Tri-Circle and Post Falls property, when he did not do so,
violated Idaho Code§§ 54-4107(l)(c) and (e), and USP AP 2001and2002 Ethics Rules 1-l(c), 2l(a) and 2-3. Finally, Respondent's conduct wherein he inco1Tectly stated the availability of sewer
service regarding appraised properties located in Donnelly, Idaho, constitutes a violation ofldaho
Code§§ 54-4107(l)(d) and (e), IDAPA 24,18.01.700, and USPAP (2005) Standards 1-l(b). l2(e)(l) and 1-3(a).
3.

That pursuant to Idaho Code§§ 54-4017 and 67-2609(a)(6) and (7), and

IDAPA 24.18.01.525. the Board possesses the authority to impose the following disciplinary
sanctions upon Respondent Timothy Williams as set forth in this Final Order.
a,

Respondent's license shall be revoked.

b.

Respondent shall pay to the Board fines in the amount of $4,000.00,

based upon the four separate violations of the Board's laws and rules as set fo1th above. This fine
shall be paid in full one hundred eighty (180) days from the date of this Order.

FINAL ORDER- 2.
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Respondent shall pay to the Board the costs and attorney's fees

incurred by the Board in the investigation and prosecution of Respondent regarding the four
violations of the Board's laws and mles as set forth above. The State shall submit an Affidavit of
Costs and Attorney's Fees incurred in this matter within thirty (30) days from the date of this Order.
Respondent shall submit any objection to the costs and fees submitted by the State, and request a
hearing within fifteen (15) days from the receipt of the State's Affidavit. Thereafter, the Board shall
dete1mine the amount of costs and fees awarded against Respondent, and in the event Respondent
fails to object to the costs and fees claimed by the State, Respondent shall pay the costs and fees as
set forth in its affidavit. Respondent shall pay the costs and fees as determined by the Board, or as
set forth in this section, within one hundred eighty (180) days from the date of this Order.
4.

This is the Final Order of the Board.

a.

Any party may file a Petition for Reconsideration of this Final Order

within fourteen (14) days of the service date of this Final Order. The Board will dispose of the
Petition for Reconsideration within twenty-one (21) days of its receipt, or the Petition will be
considered denied by the operation of law. (See, Idaho Code§ 67-5247(4)).
b.

Pursuant to Idaho Code§§ 67-5270 and 57"5272. any party aggrieved

by this Final Order, or orders previously issued in this case, may appeal this Final Order and all
previously issued orders in this case to district court by filing a petition in the district couii of the
county in which: (i) a hearing was held; (ii) the final agency action was taken; or (iii) the party
seeking review of this Final Order resides.
c.

An appeal must be taken within twenty-eight (28) days (i) of the

service date of this Final Order; (ii) of any order denying petition for reconsideration; or (iii) of the
FINAL ORDER - 3.
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w.

failure within twenty-one (21) da.ys to grant or .deny a petition for reconsideration) whichever is
later. (See, Idaho Code§ 67~5273.) The filing of an appeal to district court does not itself stay the
effectiveness or enforcement of the order under appeal.
5.

The Buree.u Chief of the Bureau of Occupational Licenses shall cause a true

11nd correct copy of this Final Order to be served upon the Respond¢nt's attorney and the State's
attorney by mailing a copy to them at their addresses as provided.

DA TED this

-1J.. day of ~oi.'riti.A::;

.

t

ZO 12.

STATE BOA RD OF REAL ESTATE APPRAlSeRS
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the dJ_ day of__,l;
.............,,A,<..16..a=w.::;;;;a...-o 2012, I cause4 tq
be served, by the method(s) indicated, a tme and conect copy of the fore

/

Kimbell D, Gourley
Trout, Jones, Gledhill, Fuhnnan, P.A.
225 North 9th Street, Ste. 820
P.O. Box 1097
Boise, ID 83701

7

U.S. Mail

Hand Delivered
Fed.eta! Express
Fax Transmission to (208) 331-1529

Attorneys for Respondent
U.S. Mail .

Kathy Takasugi
Deputy Attomey General
Office of the Attomey General
Civil Litigation Division
P.O. Box 83720
Boise, ID 83720-0010

Hand Delivered

7
7

Federal Express
Fax Transmission to (208) 854-8073
Statehouse Mail

Attorney for the State Board ofReal
Estate Appraisers

Tana

cory, Bureau Chief

Idaho Bureau of Occupational Licenses

I
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Roger J. Hales
[ISB No. 3710]
Bruce J. Castleton [ISB No. 6915]
NAYLOR & HALES, P.C.
Attorneys at Law
950 W. Bannock Street, Ste. 610
Boise, ID 83702
Telephone No. (208) 383-9511
Facsimile No. (208) 383-9516
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MAR 2 8 2012
CHRISTOPHER D. RICH, Clerk
By STEPHANIE VIDAK
DEPUTY

Attorneys for Respondent

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
TIMOTHY WILLIAMS, an individual,
Case No. CV-OC-2012-03455
Petitioner,
vs.
STATE OF IDAHO, BOARD OF REAL ESTATE
APPRAISERS, a department within the state of
Idaho,
Respondent.

RESPONDENT'S OBJECTION TO
PETITIONER'S NOTICE OF INTENT
TO PUT FORTH TESTIMONY, CROSS
EXAMINE WITNESSES, AND
PRODUCE EXHIBITS; FURTHER
OBJECTION TO PETITIONER'S
SUBPOENAS TO KNIPE JANOUSH
KNIPE,LLC

In the Matter of the License of:
TIMOTHY WILLIAMS,
License No. CGA-193
Respondent State of Idaho, Board of Real Estate Appraisers, by and through its
counsel of record, Naylor & Hales, P.C., hereby files its Objection to the Notice of Intent to Put
Forth Testimony, Cross Examine Witnesses, and Produce Exhibits, and its Further Objection to
Petitioner's Subpoena Duces Tecum and Subpoena for testimony served upon Knipe Janoush Knipe,

OBJECTION - 1.
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LLC. For the reasons stated below, this Court must disallow any evidence outside of the record on
judicial review to be considered in this matter, and must quash the subpoenas to Knipe Janoush
Knipe, LLC.

BACKGROUND
Subsequent to filing his Petition for Judicial Review, Petitioner Timothy Williams
filed an Ex Parte Motion for Stay of Revocation, asking this Court to stay the disciplinary measures
imposed by the Respondent Board's February 2012 Final Order. This Court thereafter entered an
Order to Stay Enfo~cement of Revocation dated February 28, 2012, pending any objection by the
Respondent Board and a hearing on the matter if such an objection was filed. Petitioner then filed
his Notice oflntent to Put Forth Testimony, Cross-Examine Witnesses, and Produce Exhibits. In
this Notice, Petitioner asserted that he intends to produce two witnesses and exhibits at the hearing
on his Motion to Stay Enforcement. Petitioner thereafter served two subpoenas upon the firm Knipe

.

,

Janoush Knipe, LLC, seeking documents and to compel a representative of the firm to testify at the
hearing on the Motion to Stay. (See Affidavit of Bruce J. Castleton in Support of Respondent's
Objections, Exh. B.) Petitioner served the Subpoena Duces Tecum on Knipe Janoush Knipe, LLC
without first providing any notice to Respondent. (Castleton Aff., ifif 3-4.)

ARGUMENT

A.

Judicial Review is Confined to the Agency Record

Idaho Code Section 67-5277 provides that "[u]nless otherwise provided by statute,
judicial review of disputed issues of fact must be confined to the agency record for judicial review
as defined in this chapter.... " See also I.R.C.P. Rule 84(e)(l) ("judicial review of the agency action
shall be based upon the record created before the agency"). The only exception to this rule is when

OBJECTION - 2.
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the party seeking to set forth additional evidence establishes to the satisfaction of the Court that the
evidence "is material, relates to the validity of the agency action, and that," (a) there were good
reasons for that party's failure to present it in the proceeding before the agency-in which case the
Court may remand the matter to the agency with directions that the agency receive the additional
evidence and conduct additional factfinding-or (b) there were alleged irregularities in the procedure
before the agency. See J.C.§ 67-5276(1). In Petersen v. Franklin County, 130 Idaho 176, 186
(1997), the Idaho Supreme Court held:

In situations where no procedural irregularities before the agency are
alleged and the case is heard as an administrative appeal, the hearing
must be confined to the record. Admitting additional evidence when
procedural irregularities are not alleged in essence results in a trial de
novo and this Court has stated that on appeal from an administrative
agency "a trial de novo is not a possible course of action."

B.

Petitioner's Intent to Take Evidence is Improper

In this present case, Petitioner Williams has not only failed to satisfy any of these
requirements, he has not even sought leave of the Court to present any additional evidence, as is
required by the rule (which requires that the party seeking to produce additional evidence make
application to the court for leave for the same). He has simply communicated his intent to produce
additional evidence at the hearing on his Motion to Stay. Petitioner has not identified to the Court
what evidence it is he seeks to present or how that evidence is allowable given the confines ofl.C.
§ 67-5276.
More so, based on communications from Petitioner's counsel and the very language
of the subpoenas issued, Petitioner appears to be seeking to present evidence that, by its very nature,
did not exist at the time the Respondent Board entered the February 2012 Final Order, and which

OBJECTION - 3.
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is wholly irrelevant to that determination. Judicial review is statutorily confined to a review of a
final agency action or order. I.C. § 67-5270. Evidence considered on judicial review is therefore
necessarily confined to the agency record. Even any additional evidence the Petitioner may seek to
introduce to the record under I.C. § 67-5276 must still be confined to that evidence that was
considered by the Board in reaching its decision as reflected in the final order. This is why I.C. §
67-5276(l)(a) gives the Court the opportunity to remand a case back to an agency when the
requesting party provides just cause why the evidence was not provided to the agency during the
original proceeding. See Petersen, 130 Idaho at 186 (finding "[t]he district court may 'remand the
matter to the agency with directions that the agency receive additional evidence and conduct
additional factfinding,' but that was not done here"). This is further reinforced by the rule on judicial
review that the court must defer to an agency's findings of fact unless those findings are clearly
erroneous or not supported by any evidence in the record. See Castaneda v. Brighton Corp., 130
Idaho 923, 926 (1998).
Petitioner is seeking to have this Court review purported communications involving
the Respondent Board that occurred after the February 2012 Final Order was issued. (See Castleton
Aff., Exh. A.) Specifically, Petitioner is seeking to have this Court review evidence of purported
communications about the 2012 Final Order that allegedly took place after the Final Order was
issued. Counsel for Petitioner has communicated that he is "suspicious of how [Petitioner's clients]
are being informed of the [February 2012 Final] order." Id Counsel thereafter stated, "[t]hus, I am
inclined to issue a subpoena to find out or verify the source of these communications." Id This is
wholly outside the Court's scope ofreview, as the information has nothing to do with the Board's
consideration of law or fact leading to the Final Order itself. Rather, this is an inquisition into
OBJECTION - 4.
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allegations regarding communications after the Final Order was issued. None of these alleged
communications existed at the time the Board was considering Petitioner's case, and therefore any
review of this evidence would be an original de novo review by this Court, as the Board has never
reviewed them.
These alleged communications do not constitute a final agency action and are
irrelevant to this Court's review of the February 2012 Final Order under IDAP A. Petitioner is
seeking to improperly expand the scope of this proceeding well beyond its statutory limits. In
judicial review, the District Court acts in its appellate capacity. Price v. Payette County Bd. County

Comm 'rs, 131 Idaho 426, 429 ( 1998). Thus, just as ifthis case were before the Idaho Supreme Court
or the Idaho Court of Appeals, there is no discovery permissible, nor are there evidentiary hearings
on any issues, let alone on those that fall wholly outside the final order or action to be reviewed. In
short, this Court has no authority to look into these post-Final Order allegations.

C.

Petitioner's Subpoenas Are Likewise Improper

For the same reasons above, Petitioner's subpoenas to Knipe Janoush Knipe, LLC
are improper and without any proper procedural basis. Again, there is no right to discovery in an
appeal process, where none of the information discovered would or could have been presented to the
Board during the original proceeding. More so, as also shown above, none ofthe information sought
to be discovered is relevant to the substance of the February 2012 Final Order itself. The scope of
the subpoenas pertains to post-Final Order communications, which are on their face irrelevant to the
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factual and legal substance of the Final Order itself. These issues are not part of Petitioner's Petition
for Judicial Review, and thus they are irrelevant to this proceeding. 1
CONCLUSION

For the reasons set forth above, this Court must bar Petitioner from any attempt to
produce new evidence (whether testimony or documentary) at the hearing on Petitioner's Motion to
Stay currently scheduled for April 17, 2012. Not only has Petitioner failed to properly request to
introduce any new evidence as is required by statute, but such evidence as Petitioner seeks is wholly
outside the scope of review under IDAPA. Further, this Court should preclude Petitioner from
attempting to utilize this judicial review proceeding to subpoena documents or testimony, or to

..
otherwise attempt to conduct discovery in this appellate process.
DATED this 28th day of March, 2012.

ce J. Castleton, Of the Firm
Attorneys for Respondent

1

More so, in the event this Court were to find that Petitioner is allowed to obtain
discovery through a subpoena, he is nevertheless required to give the Respondent Board notice of
a subpoena duces tecum seven (7) days prior to the time the subpoena is served under I.R.C.P.
Rule 45(b). Petitioner did not do so. (Castleton Aff., ifil 3-4.)
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 28th day of March, 2012, I caused to be served, by
the method(s) indicated, a true and correct copy of the foregoing upon:
Kimbell D. Gourley
Erika P. Judd
Trout, Jones, Gledhill, Fuhrman, P.A.
225 N. 9th Street, Ste. 820
P.O. Box 1097
Boise, ID 8370i
Attorneys for Petitioner

y__

U.S. Mail
Hand Delivered
Federal Express
Fax Transmission
331-1529
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Roger J. Hales
[ISB No. 3710]
Bruce J. Castleton [ISB No. 6915]
NAYLOR & HALES, P.C.
Attorneys at Law
950 W. Bannock Street, Ste. 610
Boise, ID 83702
Telephone No. (208) 383-9511
Facsimile No. (208) 383-9516
Email: rjh@naylorhales.com; bjc@naylorhales.com

MAR 28 2012
CHRISTOPHER D. RICH, Clerk
By STEPHANIE VIDAK
DEPUTY

Attorneys for Respondent

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
TIMOTHY WILLIAMS, an individual,
Case No. CV-OC-2012-03455
Petitioner,
vs.
STATE OF IDAHO, BOARD OF REAL ESTATE
APPRAISERS, a department within the state of
Idaho,
Respondent.

AFFIDAVIT OF BRUCE J. CASTLETON
IN SUPPORT OF RESPONDENT'S
OBJECTION TO PETITIONER'S
NOTICE OF INTENT TO PUT FORTH
TESTIMONY, CROSS EXAMINE
WITNESSES, AND PRODUCE
EXHIBITS; FURTHER OBJECTION TO
PETITIONER'S SUBPOENAS TO KNIPE
JANOUSH KNIPE, LLC

In the Matter of the License of:
TIMOTHY WILLIAMS,
License No. CGA-193
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STATE OF IDAHO )
) SS.

County of Ada

)
Bruce J. Castleton, being first duly sworn, deposes and says:
1.

That I am one ofthe attorneys for the Respondent Board in the above-entitled

2.

That attached hereto as Exhibit 11 A 11 is a true and correct copy of an email

action.

communication I received from Attorney Kimbell Gourley, counsel for Petitioner Timothy Williams

in this matter. This email was received on Wednesday, March 7, 2012.
That attached hereto as Exhibit "B" is a true and correct copy of two

3.

subpoenas I received from counsel for Petitioner Williams in this matter. One is a Subpoena Duces
Tecum directed at non-party Knipe Janoush Knipe, LLC, and one is a Subpoena for testimony also
directed at Knipe Janoush Knipe, LLC. My office received copies of these subpoenas on March 16,
2012.
4.

At no time prior to March 16, 2012 did our firm receive copies of these two

subpoenas.

............,

~
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~\\~.~~SWORN TO before me this 28th day of March, 2012.
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Notary Public for Idaho

Residing at Meridian:::
Commission Expires: 2/21/2013

AFFIDAVIT - 2. ·

000043

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 28th day of March, 2012, I caused to be served, by
the method(s) indicated, a true and correct copy of the foregoing upon:
Kimbell D. Gourley
Erika P. Judd
Trout, Jones, Gledhill, Fuhrman, P.A.
225 N. 9th Street, Ste. 820
P.O. Box 1097
Boise, ID 83701
Attorneys for Petitioner

_i_

U.S. Mail
Hand Delivered
Federal Express
Fax Transmission
331-1529
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Bruce Castleton
From:
Sent:

To:
Subject:

Kimbell Gourley [KGourley@idalaw.com]
Wednesday, March 07, 2012 5:02 PM
Erika Judd; Bruce Castleton; Roger Hales
RE: Williams v. Board of Appraisers - CV OC 12-3455

Bruce and Roger:
Thank you for accommodating my request to reschedule the hearing on the 15th. I will be in court all day with Judge
Pappas dealing with a chapter 11 bankruptcy proceeding filed by Patrick Geile. Attempts at settlement failed yesterday
and I was concerned about the bankruptcy proceeding running until S:OOpm and causing problems with the Williams
matter.

I filed today an amended notice of hearing. I also filed a notice of intent to produce testimony and cross examine
witnesses. I am not sure if the Board intends to contest the motion to stay the Board's final order, and, if so, whether it
intends to put forth any testimony or evidence in support thereof, but I thought I better give you notice we wlll put forth
testimony at the hearing from at least Tim Williams if the motion is contested.
I also have concerns about communications my client is receiving from clients about the Board's final order. I am
suspicious of how the clients are being informed of the order. The clients are being very professional about all of it but I
guess I am questioning whether certain parties are acting or communicating appropriately. Thus, I am inclined to issue
a subpoena to find out or verify the source of these communications. I will be gone tomorrow and Friday but if you
want to discuss this I am happy to do so.
Have a good weekend. Kim.

From: Erika Judd

Sent: Wednesday, March 07, 2012 2:44 PM
To: Martha Lyke
Cc: bjc@naylorhales.com; Kimbell Gourley

Subject: RE: Williams v. Board of Appraisers - CV OC 12-3455
Martha,
Thank you for getting back to me so quickly with alternate dates. We would like to reschedule for April 17th. I have
confirmed that opposing counsel is agreeable to the change and have included him on this email as well. We will file an
amended notice of hearing this afternoon.
Regards,

•

Erika P. Judd
Trout Jones Gledhill Fuhrman Gourley, P.A.
225 North 9th St., Ste 820
Boise, ID 83702
1
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P.O. Box 1097
Boise, ID 83701
Telephone: (208) 331-1170
Facsimile: (208) 331-1529
ejudd@idalaw.com
This electronic transmission (and/or the documents accompanying it) may contain confidential information belonging to
the sender that is protected by the Electronic Communications Privacy Act, 18 U.S.C. Sections 2510 and 2521 and may
be legally privileged. This message (and any associated files) is intended only for the use of the individual or entity to
which it is addressed and may contain information that is confidential, subject to copyright or constitutes a trade secret.
If you are not the intended recipient you are hereby notified that any dissemination, copying or distribution of this
message, or files associated with this message, is strictly prohibited. If you have received this communication in error,
please notify Trout+Jones+Gledhill+Fuhrman+Gourley, PA immediately by telephone (208-331-1170) and destroy the
original message. Messages sent to and from us may be monitored.

From: Martha Lyke [mailto:dclykema@adaweb.net]
Sent: Wednesday, March 07, 2012 10:01 AM
To: Erika Judd

Subject: RE: Williams v. Board of Appraisers - CV QC 12-3455
Good morning Erika,
Yes, we have April 17th at 3:00 p.m. available.
It's no inconvenience.
Martha

From: Erika Judd [mailto:EJudd@idalaw.com]
Sent: Wednesday, March 07, 2012 8:35 AM
To: Martha Lyke

Subject: Williams v. Board of Appraisers - CV QC 12-3455
Good morning Martha,
Is Judge Sticklen available to conduct the hearing on the Motion for Stay, currently set for March 15, at 3:30 p.m., on
another day? We have a call into Mr. Hales to verify his availability for another date as well. I apologize for any
inconvenience.
Thank you,

Erika P. Judd
Trout Jones Gledhill Fuhrman Gourley, P.A.
2
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225 North 9th St., Ste 820
Boise, ID 83702
P.O. Box 1097
Boise, ID 83701
Telephone: (208) 331-1170
Facsimile: (208) 331-1529
ejudd@idalaw.com
This electronic transmission (and/or the documents accompanying it) may contain confidential information belonging to
the sender that is protected by the Electronic Communications Privacy Act, 18 U.S.C. Sections 2510 and 2521 and may
be legally privileged. This message (and any associated files) is intended only for the use of the individual or entity to
which it is addressed and may contain information that is confidential, subject to copyright or constitutes a trade secret.
If you are not the intended recipient you are hereby notified that any dissemination, copying or distribution of this
message, or files associated with this message, is strictly prohibited. If you have received this communication in error,
please notify Trout+Jones+Gledhill+Fuhrman+Gourley, PA immediately by telephone (208-331-1170) and destroy the
original message. Messages sent to and from us may be monitored.
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MAR 16 2012

Kimbell D. Gourley, ISB No. 3578
Erika P. Judd, ISB No. 8241
TROUT + JONES +GLEDHILL +FUHRMAN, P.A.
The gth & Idaho Center
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, ID 83701
Telephone: (208) 331-1170
Facsimile: {208) 331-1529
Attorneys for Petitioner Timothy Williams
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF ADA

TIMOTHY WILLIAMS, an individual,
Petitioner,
vs.
STATE OF IDAHO, BOARD OF REAL
ESTATE APPRAISERS, a department
within the state of Idaho,
Respondent.
In the Matter of the License of:
TIMOTHY WILLIAMS,
License No. CGA-193,

TO:

)
) Case No.: CVOC 1203455

)
) SUBPOENA DUCES TECUM
)
)
) KNIPE JANOUSH KNIPE, LLC
)
(a/k/a lntegra Realty Resources )
) Boise)
)
)

)
)
)
)
)

KNIPE JANOUSH KNIPE, LLC (a/k/a lntegra Realty Resources - Boise)
1661 Shoreline Drive Suite 200
Boise, ID 83702
YOU ARE HEREBY COMMANDED to designate one or more managers, officers,

directors, manager's agents or other persons to testify on your behalf before the
Honorable Judge Kathryn Sticklen of the above-entitled court at the Ada County

SUBPOENA DUCES TECUM - 1

EXHIBIT B-Page 1 of 4

000048

Courthouse, 200 W. Front Street, Boise, Idaho, on the

17th

day of April, 2012, at 3:00

o'clock, p.m., as a witness in the above entitled action.
YOU ARE FURTHER COMMANDED to bring with you all the following items
and/or documents:
(1)
all email communications, letters, electronic communications, audio
communications, and/or video communications, sent or forwarded by, or
received by, Knipe Janoush Knipe, LLC, or any of its agents, employees, or
independent contractors regarding the Idaho Real Estate Appraiser Board's
February 27, 2012, Final Order relating to Timothy Williams.

YOU ARE FURTHER NOTIFIED that if you fail to appear at the place and time
specified above you ·may be held in contempt of court and the aggrieved party may
recover from you the sum of $100 and all damages which may be sustained by your failure
to attend as a witness.
DATED this _16th _day of March, 2012.
BY ORDER OF THE COURT.
TROUT+ JONES+ GLEDHILL+ FUHRMAN+ GOURLEY,

P.A.

By:
Kimbell D. Gour , Of the Firm
An Idaho Lice sed Attorney

SUBPOENA DUCES TECUM - 2
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MAR 16 2n1?

Kimbell D. Gourley, ISB No. 3578
Erika P. Judd, ISB No. 8241
TROUT+ JONES +GLEDHILL +FUHRMAN, P.A.
The 9th & Idaho Center
·
225 North gth Street, Suite 820
P.O. Box 1097
Boise, ID 83701
Telephone: (208) 331-1170
Facsimile: (208) 331-1529
Attorneys for

Pe~itioner

Timothy Williams

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF ADA

TIMOTHY WILLIAMS, an individual,
Petitioner,
vs.
STATE OF IDAHO, BOARD OF REAL
ESTATE APPRAISERS, a department
within the state of Idaho,
Respondent.

)
) Case No.: CVOC 1203455
)
) SUBPOENA
)
)
)
KNIPE JANOUSH KNIPE, LLC
)
(a/k/a lntegra Realty Resources )
) Boise)
)
)

)
)
TIMOTHY WILLIAMS,
)
)
License No. CGA-193,
~~~~~~~~~~~~~->
In the Matter of the License of:

TO:

KNIPE JANOUSH KNIPE, LLC {a/k/a lntegra Realty Resources - Boise)
1661 Shoreline Drive Suite 200
Boise, ID 83702
YOU ARE HEREBY COMMANDED to designate one or more managers, officers,

directors, manager's agents or other persons to testify on your behalf before the
Honorable Judge Kathryn Sticklen of the above-entitled court at the Ada County
Courthouse, 200 W. Front Street, Boise, Idaho, on the 171h day of April, 2012, at 3:00

SUBPOENA-1
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o'clock, p.m., as a witness in the above entitled action. The testimony sought will relate to
all email communications, letters, electronic communications, audio communications,
and/or video communications, sent or forwarded by, or received by, Knipe Janoush Knipe,
LLC, or any of its agents, employees, or independent contractors regarding the Idaho Real
Estate Appraiser Board's February 27, 2012, Final Order relating to Timothy Williams.
YOU ARE FURTHER NOTIFIED that if you fail to appear at the place and time
specified above you may be held in contempt of court and the aggrieved party may
recover from you the sum of $100 and all damages which may be sustained by your failure
to attend as a witness.
DATED this _161h _day of March, 2012.
BY ORDER OF THE COURT.
TROUT+ JONES+ GLEDHILL+ FUHRMAN+ GOURLEY,

P.A.

By:

SUBPOENA-2
EXHIBIT 8-Page 4 of 4
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FROM: Fax

TO: 2876919

PAGE:

"'F 004

ORIGINAL
fill)

llO.
AU
Roger J. Hales
(ISB No. 3710]
Bruce J. Castleton [ISB No. 6915]
NAYLOR & HALES, P.C.
Attorneys at Law
950 W. Bannock Street, Ste. 610
Boise, ID 83 702
Telephone No. (208) 383-9511
Facsimile No. (208) 383-9516
Email: rjh@naylorhales.com; bjc@llaylorhales.com

#t
~

- P.M.~.:C:.

APR 10 2012
CHRJSiOPH~R D. RiCH Clark
By KATHY BIEHL '
Dcpi.-:y

Attorneys for Respondent

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
TIMOTHY WILLIAMS, an individual,
Case No. CV-OC-2012-03455
Petitioner,

RESPONDENT'S MEMORANDUM IN
OPPOSITION TO PETITIONER'S
MOTION FOR EVIDENTIARY
STATE OF IDAHO, BOARD OF REAL ESTATE HEARING ON MOTION FOR STAY
OF ENFORCEMENT OF
APPRAISERS, a department within the state of
Idaho,
REVOCATION PENDING JUDICIAL
REVIEW
vs.

Respondent.
In the Matter of the License of:
TIMOTHY WILLIAMS,
License No. CGA-193
Respondent State of Idaho, Board of Real Estate Appraisers, by and through its
counsel of record, Naylor & Hales, P.C., hereby submits its Memorandum in Opposition to
Petitioner's Motion for Evidentiary Hearing on Motion for Stay of Enforcement of Revocation
Pending Judicial Review.

MEMO IN OPPOSITION - 1.
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2012 4: 39 PM

FROM: Fax

TO: 2876919

PAGE:

.lF 004

The Respondent Board has already established the pertinent points and authorities as
to why Petitioner's Motion should be denied in its previously-filed Objection to Petitioner's Notice
'

of Intent to Put Forth Testimony, Cross Examine Witnesses, and Produce Exhibits; Further
Objection to Petitioner's Subpoenas to Knipe Janoush Knipe, LLC, which was filed on March 28,
2012. The Respondent Board refers to and incorporates those points and authorities herein to
respond to Petitioner's present Motion.

DATED this 10th day of April, 2012.

MEMO IN OPPOSITION - 2.
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FROM: Fax

TO: 2876919

PAGE:
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..
CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 10th day of April, 2012, I caused to be served, by
the method(s) indicated, a true and correct copy of the foregoing upon:
Kimbell D. Gourley
Erika P. Judd
.
Trout, Jones, Gledhill, Fuhnnan, P.A.
225 N. 9th Street, Ste. 820
P.O. Box 1097
Boise, ID 83701
Attorneys for Petitioner

'¥-:

.:..:£.i

U.S. Mail
Hand Delivered
Federal Express
Fax Transmission
331-1529

M,\IBOL\ltcil Eo:t11cAppraiw\Williun>v, Rcol ~11tc ApplU:'1 Bd\:!012 DCt Appc&l\7496,.04 Memo In Opposkion10 Pclltionct'sModoo llx Evidenllll)I Hcsring oo Moti<ln for Slay ORAFT:wpd

MEMO IN OPPOSITION· 3.
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RECE\Vr
l

NO.-.·-------~
AJA ----Fl-LE~,.M.

t..":~ ' 9 '2.0\1.
-... ,-. ountv C\et\<.
,'::.,C•f v

;>;st?

MAY Q2 2012

Kimbell D. Gourley, ISB No. 3578
Erika P. Judd, ISB No. 8241
TROUT+ JONES +GLEDHILL +FUHRMAN, P.A.
The 9th & Idaho Center
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, ID 83701
Telephone: (208) 331-1170
Facsimile: (208) 331-1529

CHRISTOPHER D. RICH, Clerk
By MARTHA LYKE
DEPUTY

Attorneys for Petitioner Timothy Williams
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF ADA

TIMOTHY WILLIAMS, an individual,
Petitioner,
vs.
STATE OF IDAHO, BOARD OF REAL
ESTATE APPRAISERS, a department
within the state of Idaho,
Respondent.

)
) Case No.: CVOC 1203455

)
) ORDER DENYING IN PART MOTION
) FOR EVIDENTIARY HEARING
)
)
)
)
)
)
)

)
)
TIMOTHY WILLIAMS,
)
License No. CGA-193,
)
~~~~~~~~~-)
In the Matter of the License of:

THIS MATTER having come on before the court on April 17, 2012, at 3:00 p.m.
upon the Petitioner Timothy Williams' Motion for Evidentiary Hearing on Motion _for Stay
of Enforcement of Revocation Pending Judicial Review, the Petitioner Timothy Williams
having appeared by and through his counsel of record, Trout • Jones • Gledhill •
Fuhrman • Gourley, P.A., the Respondent, the State of Idaho, Board of Real Estate

ORDER DENYING IN PART MOTION FOR EVIDENTIARY HEARING - 1
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Appraisers, having appeared by and through its counsel of record, Naylor & Hales, P.C.,
oral argument having been heard, and good cause appearing therefore,
IT IS HEREBY ORDERED, ADJUDGED, AND DECREED, and this does order,
adjudge, and decree:
1.

The Petitioner is authorized to put forth evidence on May 10, 2012, at 3:00

p.m. in relation to the Petitioner's Motion for Stay of Enforcement of Revocation Pending
Judicial Review;
2.

Petitioner is not authorized to put forth evidence at such May 10, 2012,

hearing relating to conduct and actions occurring by members of the Board of Real
Estate Appraisers (the "Board"), specifically, the Knipe Janoush Knipe, LLC firm, after
issuance of the Board's final order on February 27, 2012; and
3.

Authorization for compelling the Knipe, Janoush, Knipe, LLC firm to

appear on May 10, 2012, at the hearing scheduled for 3:00 p.m. pursuant to the issued
subpoena and subpoena duces tecum is denied, and the Knipe, Janoush, Knipe, LLC
firm is relieved of any obligation to appear at the May 10, 2012, hearing or to produce
the documents requested in the subject subpoena duces tecum.
DATED this liday

of~ 2012.
Judl<athryn Sticklen

ORDER DENYING IN PART MOTION FOR EVIDENTIARY HEARING - 2
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CERTIFICATE OF SERVICE

,.../

I HEREBY CERTIFY that on the ~ day of April, 2012, a true and correct copy
of the foregoing document was served as follows:
Roger J. Hales
Bruce Castleton
NAYLOR & HALES, P.C.
950 W. Bannock, Suite 610
Boise, ID 83702

[ First Class Mail
[ ] Hand Delivery
[ ] Facsimile (208) 383-9516
[ ] Overnight Delivery

Kimbell D. Gourley
TROUT • JONES • GLEDHILL • FUHRMAN •
GOURLEY, P.A.
PO Box 1097
Boise, ID 83701

[ First Class Mail
[ ] Hand Delivery
[ ] Facsimile (208) 331-1529
[ ] Overnight Delivery
_......

./

\.~~)
/
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NO.
FILED
~tD
A.M . _ _ _ _P.M.----'"+'--

MAY 1 1 2012
CHRISTOPHER D. RICH, Clerk
By JERI HEATON

Kimbell D. Gourley, ISB No. 3578
Erika P. Judd, ISB No. 8241
TROUT+ JONES +GLEDHILL +FUHRMAN, P.A.
The 9th & Idaho Center
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, ID 83701
Telephone: (208) 331-1170
Facsimile: (208) 331-1529

DEPUTY

Attorneys for Petitioner Timothy Williams
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF ADA

TIMOTHY WILLIAMS, an individual,
Petitioner,
vs.
STATE OF IDAHO, BOARD OF REAL
ESTATE APPRAISERS, a department
within the state of Idaho,
Respondent.
In the Matter of the License of:
TIMOTHY WILLIAMS,
License No. CGA-193,

)
)
)
)
)
)
)

Case No.: CVOC 1203455
PETITIONER'S MOTION FOR ORDER
TO AUGMENT RECORD AND
PERFORM LIMITED DISCOVERY

)

)
)
)
)
)
)
)
)

~~~~~~~~~-)

COMES NOW the Petitioner Timothy Williams, by and through his counsel of
record, Trout • Jones • Gledhill • Fuhrman • Gourley, P.A., and, pursuant to l.C. §675276 and l.R.C.P. 84(1), moves the court for an order allowing:
1.

The Agency Record of proceedings in this matter to be augmented with

letters and e-mails from the Idaho Real Estate Appraisers Board and its members to
third parties, excluding communications subject to attorney-client privilege or work

PETITIONER'S MOTION FOR ORDER TO AUGMENT RECORD AND PERFORM LIMITED
DISCOVERY - 1

000058

....
product doctrine, relating to the Board's February 27, 2012, Final Order entered in this
matter; and
2.

To issue and serve upon the Board and each of its members, and the

companies, entities, or firms of such members, a subpoena duces tecum requiring
production of all email communications, letters, electronic communications, audio
communications, and/or video communications sent or forwarded by, or received by, the
Board, any members of the Board, or any entities, companies, or firms in which
members of the Board are owners or employees, regarding the Board's February 27,
2012, Final Order entered in this matter.

This motion is supported by the memorandum and Second Affidavit of Timothy
Williams filed contemporaneously herewith.
Respectfully submitted this 11_-rllay of May, 2012.

TROUT+ JONES+ GLEDHILL+ FUHRMAN+ GOURLEY, P.A.

By:

PETITIONER'S MOTION FOR ORDER TO AUGMENT RECORD AND PERFORM LIMITED
DISCOVERY - 2
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CERTIFICATE OF SERVICE

Jlfl...

I HEREBY CERTIFY that on the
day of May, 2012, a true and correct copy
of the foregoing document was served as follows:
Roger J. Hales
Bruce Castleton
NAYLOR HALES
950 W. Bannock, Suite 610
Boise, ID 83702

[ ] First Class Mail
[ ] Hand Delivery
W Facsimile (208) 383-9516
[ ] Overnight Delivery

PETITIONER'S MOTION FOR ORDER TO AUGMENT RECORD AND PERFORM LIMITED
DISCOVERY - 3
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NO.---......,F=1L=~~-.-llJ:-:-;A::--A.M.----·

;tY

MAY 1 1 2012
CHRISTOPHER D. RICH, Clerk

Kimbell D. Gourley, ISB No. 3578
Erika P. Judd, ISB No. 8241
TROUT+ JONES +GLEDHILL +FUHRMAN, P.A.
The 9th & Idaho Center
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, ID 83701
Telephone: (208) 331-1170
Facsimile: (208) 331-1529

By JERI HEATON
DEPUTY

Attorneys for Petitioner Timothy Williams
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF ADA

TIMOTHY WILLIAMS, an individual,
Petitioner,
vs.
STATE OF IDAHO, BOARD OF REAL
ESTATE APPRAISERS, a department
within the state of Idaho,
Respondent.
In the Matter of the License of:
TIMOTHY WILLIAMS,
License No. CGA-193,

)
) Case No.: CVOC 1203455
)
) PETITIONER'S SECOND MOTION FOR
) ORDER TO AUGMENT RECORD
)
)
)
)
)
)
)
)
)
)
)

___________________)

COMES NOW the Petitioner Timothy Williams, by and through his counsel of
record, Trout • Jones • Gledhill • Fuhrman • Gourley, P.A., and, pursuant to l.C. §675276 and l.R.C.P. 84(1), moves the court for an order allowing:
1.

The Agency Record of proceedings in this matter to be augmented with

certain disciplinary final orders of the Board issued during the period 2004 to the
present date.

PETITIONER'S SECOND MOTION FOR ORDER TO AUGMENT RECORD - 1

000061

..

r·

•

.,.

Y

These disciplinary decisions by the Board support the Petitioner Timothy
Williams' claim that the Board's final order entered on February 27, 012, was arbitrary,
capricious, and/or an abuse of discretion, . and such disciplinary decisions are not
currently in the Agency Record. This motion is supported by the memorandum and
Second Affidavit of Kimbell D. Gourley filed contemporaneously herewith.
Respectfully submitted this 11th day of May, 2012.

TROUT+ JONES + GLEDHILL + FUHRMAN + GOURLEY, P.A.

By:

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the _11th_ day of May, 2012, a true and correct
copy of the foregoing document was served as follows:
Roger J. Hales
Bruce Castleton
NAYLOR HALES
950 W. Bannock, Suite 610
Boise, ID 83702

[ ] First Class Mail

W Hand Delivery

[ 1 Facsimile

(208) 383-9516
[ ] Overnight Delivery
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o

NO·-----::::-=----r1J--t-7--

A.M. _ _ _ _
F1L~-~.

·'

'1 r

MAY 1 1 2012
CHRISTOPHER D. RICH, Clerk

Kimbell D. Gourley, ISB No. 3578
Erika P. Judd, ISB No. 8241
TROUT + JONES +GLEDHILL +FUHRMAN, P.A.
The 9th & Idaho Center
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, ID 83701
Telephone: (208) 331-1170
Facsimile: (208) 331-1529

By JERI HEATON
DEPUTY

Attorneys for Petitioner Timothy Williams
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF ADA

TIMOTHY WILLIAMS, an individual,
Petitioner,
vs.
STATE OF IDAHO, BOARD OF REAL
ESTATE APPRAISERS, a department
within the state of Idaho,
Respondent.

)
) Case No.: CVOC 1203455
)
) PETITIONER'S THIRD MOTION FOR
) ORDER TO AUGMENT RECORD
)
)
)
)

)
)
)
)
)
)
)

In the Matter of the License of:
TIMOTHY WILLIAMS,
License No. CGA-193,

~~~~~~~~~->

COMES NOW the Petitioner Timothy Williams, by and through his counsel of
record, Trout • Jones • Gledhill • Fuhrman • Gourley, P.A., and, pursuant to l.C. §675276 arid l.R.C.P. 84(1), moves the court for an order allowing:

,,
1.

The Agency Record of proceedings in this matter to be augmented with

"
the names, positions held, and dates
of service of each member of the Idaho Real
Estate Appraisers Board during the period January 1, 2007, to the present date.

PETITIONER'S THIRD MOTION FOR ORDER TO AUGMENT RECORD - 1

000063

This information is needed to establish when Brad Janoush became a member of
the Board, who were the members of the Board during Brad Janoush's term, when Brad
Janoush was elected to be the Chairman of the Board, and which members of the
Board voted in favor of the Board's Final Order. This motion is supported by the
memorandum and Second Affidavit of Kimbell D. Gourley filed contemporaneously
herewith.
Respectfully submitted this 11th day of May, 2012.

TROUT+ JONES+ GLEDHILL+ FUHRMAN+ GOURLEY, P.A.

By:

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the_11th_ day of May, 2012, a true and correct copy
of the foregoing document was served as follows:
Roger J. Hales
Bruce Castleton
NAYLOR HALES
950 W. Bannock, Suite 61 O
Boise, ID 83702

[ ] First Class Mail

.D<J Hand Delivery
[ ] Facsimile (208) 383-9516
[ ] Overnight Delivery
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NO. _ _ __,,.,,..,,,,,.......---,--FILED
1)\
A.M. _ _ _
P.M.--1-.f-i-tH-V

..

'

MAY 1 1 2012
CHRISTOPHER D. RICH, Clerk
By JERI HEATON
DEPUTY

Kimbell D. Gourley, ISB No. 3578
Erika P. Judd, ISB No. 8241
TROUT+ JONES +GLEDHILL +FUHRMAN, P.A.
The 9th & Idaho Center
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, ID 83701
Telephone: (208) 331-1170
Facsimile: (208) 331-1529
Attorneys for Petitioner Timothy Williams
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF ADA

TIMOTHY WILLIAMS, an individual,
Petitioner,
vs.
STATE OF IDAHO, BOARD OF REAL
ESTATE APPRAISERS, a department
within the state of Idaho,
Respondent.

)
)
)
)
)
)
)
)
)
)
)
)

Case No.: CVOC 1203455
MEMORANDUM IN SUPPORT OF
PETITIONER'S MOTIONS FOR ORDER
TO AUGMENT RECORD

)
)
TIMOTHY WILLIAMS,
)
License No. CGA-193,
)
~~~~~~~~~-)
In the Matter of the License of:

COMES NOW the Petitioner Timothy Williams, by and through his counsel of
record, Trout • Jones • Gledhill • Fuhrman • Gourley, P.A., and hereby submits this
memorandum in support of his Motions for Order to Augment Record.

MEMORANDUM IN SUPPORT OF PETITIONER'S MOTIONS FOR ORDER TO AUGMENT RECORD 1
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I.
1.

PROCEDURAL HISTORY

On February 27, 2012, the Idaho Real Estate Appraisal Board (the

"Board") adopted the findings of the hearing officer, David Wynkoop, and issued a final
order revoking Timothy Williams' license as a sanction.
2.

On February 28, 2012, the Petitioner Tim Williams filed his Notice of

Appeal and Ex Parle Motion for Stay of Enforcement of Revocation Pending Judicial
Review.
3.

On February 28, 2012, the court entered its Order to Stay of Enforcement

of Revocation Pending Judicial Review.
4.

The Petitioner Timothy Williams has filed three Motions to Augment the

Record in which he seeks authorization from the Court to augment the Agency Record
with the following facts and documents:

A

Letters and emails from the Idaho Real Estate Appraisers Board and
its members to third parties, excluding communications subject to
attorney-client privilege or work product doctrine, relating to the
Board's February 27, 2012, Final Order entered in this matter;

B.

To issue and serve upon the Board and each of its members, and the
companies, entities, or firms of such members, a subpoena duces
tecum requiring production of all email communications, letters,
electronic communications,

audio communications,

and/or video

communications sent or forwarded by, or received by, the Board, any
members of the Board, or any entities, companies, or firms in which

MEMORANDUM IN SUPPORT OF PETITIONER'S MOTIONS FOR ORDER TO AUGMENT RECORD 2
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.,

members of the Board are owners or employees, regarding the
Board's February 27, 2012, Final Order entered in this matter;
C.

certain disciplinary final orders of the Board issued during the period
2004 to the present date.; and

D.

The names, positions held, and dates of service of each member of the
Idaho Real Estate Appraiser's Board during the period January 1,
2007, to the present date.

5.

The Petitioner Timothy Williams has asserted in his Notice of Appeal, among

other things, that there existed Board bias and/or misconduct and irregularity in
proceedings, because the Chairman of the Board, Brad Janoush, was a complainant
against the Petitioner Tim Williams, and, despite Board counsel recommending that Mr.
Janoush recuse himself from all decisions in the matter, Mr. Janoush refused to do so for
some period of time, and, thus, in essence poisoned or influenced the remaining Board
members who ultimately approved or voted in favor of the Final Order.
6.

The Petitioner Tim Williams asserts this evidence is very relevant to the

court's determination of the Petitioner Tim Williams' claim of Board bias and/or misconduct,
and irregularity in proceedings.
7.

Additionally, the Petitioner Tim Williams has asserted the Board's Final Order

in which it revoked Tim Williams' license was arbitrary, capricious, and/or an abuse of
discretion.
8.

The Petitioner Tim Williams asserts this evidence is also very relevant to the

court's determination of this issue.

MEMORANDUM IN SUPPORT OF PETITIONER'S MOTIONS FOR ORDER TO AUGMENT RECORD 3
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II.
A.

MEMORANDUM OF POINTS AND AUTHORITY

Discovery.
Post-trial discovery is permitted by the Idaho Rules of Civil Procedure and the

Idaho Appellate Rules pursuant to numerous rules, including, but not limited to, l.R.C.P.
1(a), l.R.C.P. 27(b), l.R.C.P. 30(f)(4), and l.R.C.P. 84(1).

B.

Augmentation of the Record.
By statute, "judicial review of disputed issues of fact must be confined to the

agency record for judicial review as defined in this chapter [l.C. § 67-5275(1)],
supplemented by additional evidence taken pursuant to section 67-5276, Idaho Code".
l.C. § 67-5277; Crown Point Development, Inc. v. City of Sun Valley, 144 Idaho 72, 76,
156 P.3d 573, 577 (2007). Idaho Code§ 67-5276 authorizes the District Court to permit
augmentation of the agency record, and states:

67-5276. Additional Evidence. (1) If, before the date set for hearing, application is made to the court for
leave to present additional evidence and it is shown to the satisfaction of the
court that the additional evidence is material, relates to the validity of the
agency action, and that:
(a) there were good reasons for failure to present it in the proceeding before
the agency, the court may remand the matter to the agency with direction
that the agency receive additional evidence and conduct additional
factfinding.
(b) there were alleged irregularities in procedure before the agency, the
court may take proof on the matter.
(2) The agency may modify its action by reason of the additional evidence
and shall file any modifications, new findings, or decisions with the
reviewing court.

"Thus, generally judicial review is confined to the agency record unless the party
requesting the additional evidence complies with one of the two statutory exceptions in l.C.
§ 67-5276." Crown Point Development, Inc. v. City of Sun Valley, 144 Idaho 72, 76, 156

MEMORANDUM IN SUPPORT OF PETITIONER'S MOTIONS FOR ORDER TO AUGMENT RECORD 4
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P.3d 573, 577 (2007) (citing Petersen v. Franklin County, 130 Idaho 176, 186, 938 P.2d
1214, 1224 (1997)). The district court's decision to admit additional evidence pursuant to
Idaho Code§ 67-5276 is reviewed for an abuse of discretion. Id. at 75, 156 P.3d at 576
(citing In re Application for Zoning Change, 140 Idaho 512, 515-16, 96 P.3d 613, 616-17
(2004)).
Additionally, Idaho Rule of Civil Procedure 84(1) authorizes the District Court to
permit augmentation of the agency record, and states:

Rule 84(1). Augmentation of record - Additional evidence presented to
the district court - Remand to agency to take additional evidence.
Any party desiring to augment the transcript or record with additional
materials presented to the agency may move the district court within twentyone (21) days of the filing of the settled transcript and record in the same
manner and pursuant to the same procedure for augmentation of the record
in appeals to the Supreme Court. Where statute provides for the district
court itself to take additional evidence, the party desiring to present
additional evidence must move the court to do so within twenty-one (21)
days of the filing of the transcript and record with the district court. Where
statue provides for the district court to remand the matter for the agency to
take further evidence before the district court renders its decisions on judicial
review, the district court may remand the matter to the agency.
Here, evidence of Board bias or misconduct is relevant to irregularity in the
proceedings and should be considered by the court in determining whether the
Board's decision should be reversed. 1

C.

Due Process.
In addition, fundamentals of due process require in cases of judicial bias or

misconduct, or in this case, Board bias or misconduct, that post trial discovery be
1

See Soloaga v. Bannock County, 119 Idaho 678, 683, 809 P.2d 1157, 1162 (Ct. App. 1990)
("Furthermore, it would be redundant to attempt to introduce evidence at the agency level on a topic
foreclosed by the agency, particularly where the evidence entails communication by the County itself. We
also note that much of the information that the County points to as extraneous evidence was relied upon
by it in its brief. Accordingly, we hold that the district court properly admitted evidence relevant to the
procedural deficiency, in the process of determining whether the proceeding should be remanded for
further action.)
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permitted to ascertain the same. Until the Board issued its final order it was unknown who
would participate in the process or sign the Final Order and whether any of these
individuals had communications with Brad Janoush. Thus, there was no way to discover
this information pre-Final Order.
WHEREFORE, the Petitioner Timothy Williams respectfully requests the court
grant his three Motions to Augment the Record.

Respectfully submitted this 11th day of May, 2012.
TROUT+ JONES+ GLEDHILL+ FUHRMAN+ GOURLEY, P.A.

By:

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the _11th_ day of May, 2012, a true and correct
copy of the foregoing document was served as follows:
Roger J. Hales
Bruce Castleton
NAYLOR HALES
950 W. Bannock, Suite 610
Boise, ID 83702

[ ] First Class Mail

P<J Hand Delivery
191 Facsimile (208) 383-9516
[ ] Overnight Delivery
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Kimbell D. Gourley, ISB No. 3578
Erika P. Judd, ISB No. 8241
TROUT+ JONES +GLEDHILL +FUHRMAN, P.A.
The 9th & Idaho Center
225 North 9th Street, Suite 820
P'.o. Box 1097
Boise, ID 83701
Telephone: (208) 331-1170
Facsimile: (208) 331-1529

...

Attorneys for Petitioner Timothy Williams

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF ADA

TIMOTHY WILLIAMS, an individual,
Petitioner,
vs.
STATE OF IDAHO, BOARD OF REAL
ESTATE APPRAISERS, a department
within the state of Idaho,
Respondent.
In the Matter of the License of:
TIMOTHY WILLIAMS,
License No. CGA-193,

)
) Case No.: CVOC 1203455
)
) SECOND AFFIDAVIT OF KIMBELL D.
) GOURLEY
)
)
)
)
)
)
)
)
)
)
)

~~~~~~~~~->
STATE OF IDAHO )
) ss:
County of Ada
)

KIMBELL D. GOURLEY, being first duly sworn upon oath, deposes and says:
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1.

That he is a member of the law firm of Trout+ Jones +Gledhill +Fuhrman

+Gourley, P.A., and as such is the attorney of record for Petitioner, Timothy Williams, in
the above-referenced action, and has personal knowledge of the facts stated herein.
2.

It is your affiant's understanding that emails attaching the Board's February

27, 2012, Final Order were sent from the Knipe Janoush Knipe, LLC appraisal firm on or
after February 28, 2012, to clients of Timothy Williams.
3.

That the chairman of the Idaho Real Estate Appraisers Board is Brad

Janoush, who is a principal and owner of the Knipe Janoush Knipe, LLC appraisal firm.
4.

That Petitioner Timothy Williams seeks to serve a subpoena duces tecum

upon the Board, each member of the Board, and the firms, companies, and/or entities in
which members of the Board are owners, members, employees or agents, seeking
production of communications from or to such individuals or entities relating to the Board's
February 27, 2012, Final Order, excluding communications protected by the attorney-client
privilege or work product doctrine.
5.

That your affiant believes such communications support the Petitioner

Timothy Williams' assertion that there has been Board misconduct or bias and/or
irregularity in proceedings.
6.

That attached hereto collectively as Exhibit A is a true and correct copy of

certain disciplinary decisions issued by the Idaho Real Estate Appraisers Board during the
period January 1, 2004, to the present date and a brief summary of each of these
decisions.
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7.

That attached hereto collectively as Exhibit B are true and correct copies of

the Board's October 5, 2009, October 19, 2009, August 3, 2010, August 16, 2010, March
21, 2011, and February 11, 2012, minutes.
8.

That the members of the Board at the Board meeting held on February 10,

2012, were Brad Janoush, Chairman, Paul J. Morgan, Vice Chairman, Travis Klundt,
Kenneth W. Nuhn, and Jack R. Van Wyk. At this meeting, the Board voted in favor of the
February 27, 2012, final order. Brad Janoush recused himself at this meeting from voting
on the Tim Williams' disciplinary action.
9.

At the March 21, 2011, meeting of the Board, the same Board members as

set forth in paragraph 8 above were on the Board, and at this meeting Roger Hales,
counsel for the board told Mr. Janoush "it may be in the Board's best interest to have Mr.
Janoush recuse himself from the entire matter." Mr. Janoush stated "that it was important
for him to take a position," and refused to recuse himself.
10.

At the August 16, 2010, meeting of the Board, Board member Patricia Lentz,

Chairman of the Board, vacated her office on the Board and Travis Klundt filled this seat
on the Board. In addition, Mr. Brad Janoush was elected as the Board's Chairman and Mr.
Paul J. Morgan was elected as the Board's Vice Chairman.
11.

At the October 19, 2009, meeting of the Board, Rick A. Bachmeier,

Chairman of the Board, vacated his seat on the Board, and Brad Janoush filled this
position on the Board.
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FURTHER YOUR AFFIANT SAYETH NAUGHT.
TROUT+ JONES +GLEDHILL +FUHRMAN +GOURLEY,
P.A.

STATE OF IDAHO )
: SS

County of Ada

)

~

1L_ day of May, 2012.

SUBSCRIBED AND SWORN to before me this

~

Residing at: Boise, Idaho
Commission expires: 11/12/17

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the __fflf.day of May, 2012, a true and correct copy
of the foregoing document was served as follows:
Roger J. Hales
Bruce J. Castleton
NAYLOR HALES
950 W. Bannock, Suite 61 O
Boise, ID 83702
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EXHIBIT A
SUMMARY OF BOARD OF REAL ESTATE APPRAISERS' DECISIONS
Jenny R. Benson, License No. CGA-1366:
This case consists of two counts relating to misleading appraisals - reporting
errors and lack of adjustments and insufficient information. The stipulated discipline is
suspension of license for six (6) months, with the suspension withheld provided that
respondent pays administrative fine of $1,000 within 18 months, investigative costs and
attorneys fees in the sum of $5,283.00, and completion of 30-40 hrs. of continuing
education classes, license probation for 12 months. (4/23/2012)

David H. Fisher, License No. CRA-6:
This case related to an incorrect certification as an "Idaho Certified appraiser"
rather than correctly asserting "Certified Residential Appraiser, as well the appraisal
was misleading or communicated in a fraudulent manner; incorrect analyses. The
stipulated discipline was administrative fine of $750.00 to be paid within 10 days,
investigative costs and attorneys' fees of $1,625.00, 45 hrs. of continuing education
within nine months, probation of one year. (4/21/2008)

Mitchell P. O'Connor, License No. CRA-153:
This case relates to a certification issue - Respondent signed as a supervisory
appraiser. Roger Trainor, who was an unlicensed appraiser, signed as the appraiser on
four (4) appraisals and made numerous errors in the appraisals. Board found that
Respondent inadequately supervised the trainee and should have caught the errors on
the appraisal. Discipline was pay to the Board administrative fine of $1,000.00 within 30
days, payment of investigative and attorney fees in the sum of $4,447.00 within 30
days, obtain 15 hrs. USPAP course within six months, not permitted to supervise a
trainee for four (4) years, suspension of license for six (6) months with six (6) months
suspension withheld provided he complied with terms of stipulation, license placed on
probation for fifteen (15) months. (4/5/2011)

David B. Burton, License No. CRA-2007:
This case consists of one count on inadequate recordkeeping to support findings
and conclusions of appraisal report. Failed to utilize recognized methods and
techniques for data collection; failed to adequately describe conditions of property;
failed to use correct comparables. Discipline consisted of payment of administrative fine
in the sum of $750.00 and payment of investigative costs and attorneys fees in the sum
of $3, 170.00 within thirty (30) days; 30 hrs. of CLE training within nine months, license
probation for 12 months. (6/20/2011)
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Clinton T. Marchbanks, License No. CRA-63:
This case is comprised of two counts, Count One relates to conduct,
competency, scope of work violation, record keeping violation, and ethics - used
homeowner's electricity to recharge electric car and tried to sell the homeowners an
electric car. Count Two relates to inappropriate methods to produce a credible appraisal
making numerous errors. Respondent failed to respond to complaint. Discipline
consisted of revocation of license for one (1) year; additional one (1) year suspension
withheld if Respondent complies with probation of 1 yr, and 45 hr. CLE; payment of fine
in sum of $3,000.00; payment of costs and attorneys fees. (5/11/10)

William F. Basham, License No. CRA-53:
This case relates to inadequate adjustments and insufficient information.
Discipline consisted of payment of administrative fine in the sum of $750.00; payment of
investigative costs and attorneys fees in the sum of $1,311.97; probation of one (1)
year. (12/17/10)

John A. Rich, License No. CGA-413:
This matter consists of two counts. Count One asserts the appraisal was
incomplete. Assistant helped in gathering materials. Board didn't know whether
Appraiser actually contributed to appraisal. Board found appraiser's lack of competence
in supervising assistant. Count Two asserts to a failure to obtain mandatory CLE.
Discipline consisted of if Respondent renews or reinstates his license he must first
serve a one (1) year probationary period with that probationary period shall coincide
with a one (1) year suspension and all but the first ninety (90) days of suspension are
withheld pending completion of probationary terms; obtain 45 hrs of CLE; pay a fine of
$1,000; pay investigative fees and attorneys fees. (5/6/2010)

Michael W. Louie, License No. CRA-1430:
This matter is comprised of three (3) counts. Count One relates to an ethics rule
and recordkeeping violation; and violation of competency rule. Count Two relates to
improper recordkeeping, and competency rule, scope of work rule, reconciliation of
data. Count Three relates to a violation of recordkeeping rule, scope of work rule,
verification of data. Discipline consisted of license was suspended for 18 months and
payment of fine in the sum of $3,000.00 to be paid within one year of Order, payment of
investigative and attorneys fees; additional 1 yr. suspension shall be stayed and shall
not begin to run or prevent Respondent from practicing unless Respondent fails to
comply with terms of probation (i.e., payment of fines, fees, and reports). (11/5/2010)
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Allen E. Burris, License No. CRA-152:
This matter relates to an appraisal that contained multiple errors and
misrepresentation of data. Discipline consisted of payment to Board of administrative
fine of $1,000.00; payment of investigative costs and attorney fees in the sum of
$1,500.00 within sixty (60) days; completion of 15 hrs. CLE within nine months;
. probation of one (1) year. (6/17/2009)

Bobby P. Roberts, License No. LRA-232:
This case relates to an appraiser that did not inspect the subject property. This
matter is comprised of four (4) counts. Count One improper recordkeeping. Count Two
improper certification because lack of personal inspection of the interior of subject
property; Count Three improper inspection conducted by another appraiser in office. Mr.
Roberts admitted he did not inspect the property, but instead relied upon another's
inspection. Count Four consisted of another appraiser's assistance but failed to identify
specific tasks performed by assistant. Discipline consisted of payment of administrative
fine in the sum of $2,800.00 within six months; payment of investigative costs and
attorneys fees in sum of $5,925.00; 60 hrs. of CLEs; license to be reinstated and placed
on probation for 18 months. (10/19/2009)

Douglas A. Wold, License No. LRA-1334:
This matter relates to an appraisal containing improper adjustments, an incorrect
legal description, and a second appraisal that was misleading. Discipline consisted of
administrative fine in the sum of $500.00 to be paid within sixth days; investigative costs
and attorneys fees in the sum of $650.00; 15 unit USPAP course; license probation of
one (10 year. (2/5/2009)

Terry R. Rudd, License no. CGA-65:
This case relates to a lack of personal inspection. This matter relates to
inadequately identifying intended use of report; and failure to personally inspect
property. Discipline consisted of payment of administrative fine in sum of $500.00 within
30 days; payment of investigative and attorney fees in sum of $750.00 within 90 days;
30 hr. classroom work. (2/2/2009)

John W. Lange, License No. CGA-1660:
This case relates to a Utah appraiser not obtaining a temporary Idaho license
before performing an appraisal for a condemnation action. Discipline consisted of
mandatory suspension of license for 90 days and Respondent shall not practice real
estate appraisals in Idaho. This suspension commenced seven days after entry of
SUMMARY OF BOARD OF REAL ESTATE APPRAISERS' DECISIONS - 3
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Order; payment of investigative costs & fees in the sum of $1, 175.00; and a 15-hr.
USPAP course within one year. (10/15/2008)

Kevin B. Weed, License no. CRA-1157:
This matter is comprised of two counts relates to not disclosing the use of an
assistant to find comparable properties and review the plans and specifications of
subject property, and numerous other errors; Count Two also alleges failure to disclose
use of assistant to gather information for the appraisal, as well as numerous other
violations. Discipline consisted of payment of administrative fine of $1,500.00 to be paid
within sixty days; investigative costs and attorneys fees in the sum of $2,010.00 within
sixty days; if Respondent decides to renew his license must complete 45 hrs. of
classes; probation of one year from date of renewal. (10/20/2008)

Tyler T. Harward, License No. LRA-750:
This matter related to one appraisal containing numerous errors that affected the
credibility of report, failure to note lack of well, and poor comparables. Discipline
consisted of payment of administrative fine in the sum of $750.00 and payment of
investigative costs and attorneys fees in the sum of $1, 140.00 within 60 days; 15 hrs. of
classroom course; and license probation of one (1) year. (6/16/2008)

Darrell Loosle, Jr., License No. CRA-30:
This case involved twelve different counts of misconduct in the complaint and
various properties and appraisals. The stipulation entered was that the appraiser's
license be suspended for five years with the entire five year period being stayed so long
as the appraiser complied with the Order. The Respondent was ordered to pay $12,000
as an administrative fine to the Board, $10,000 for investigative costs and attorney's
fees, and was required to complete various continuing education requirements. The
Respondent was given ten months to complete payment.

Mac R. Mayer, License No. CRA-41:
This case was comprised of four counts, including questions of whether the
property was personally inspected. The stipulation was that the appraiser's license be
suspended for nine months with the entire nine month period stayed so long as the
appraiser complied with the Order. The appraiser was ordered to pay $3,000 as an
administrative fine to the Board, $3,975 for investigative costs and attorney's fees, and
complete various continuing education requirements. (July 25, 2007)
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Henry Stiegler, License No. LRA-226:
The appraiser was charged with failing to comply with various standards of the
USPAP (basically numerous errors and omissions). The stipulation was that the
appraiser accept a reprimand from the Board. The Respondent was ordered to pay
$1,500 as an administrative fine to the Board, $1,900 to pay for investigative costs and
attorney's fees, and complete various continuing education requirements. (Aug. 4,
2006)

William D. Votaw, License No. LRA-306:
This case was complicated and involved various allegations affecting numerous
properties and appraisals. The allegations generally involved errors and omissions with
the standards of USPAP. The stipulation was that the appraiser's license be suspended
for 120 days with 60 days being stayed so long as the appraiser complied with the
Order. The appraiser was not allowed to practice as an appraiser for 60 days. The
Respondent was ordered to pay $6,000 as an administrative fine to the Board and
complete various continuing education requirements. (Oct. 18, 2004)

David L. Votaw, License No. CRA-163:
The appraiser was challenged on five appraisal reports and voluntarily gave up
his license without hearing. The appraiser also paid $3,750 to the Board and $6,059 in
investigation and attorney's fees. There are not many facts described in this case to
determine what allegations were alleged against the appraiser. (Aug. 30, 2004)

Michael R. Aguilera, License No. RT-909:
The appraiser was convicted of felony possession of Marijuana. The stipulation
was that the appraiser's license be suspended for four years with the entire period being
stayed so long as the appraiser complied with the Order. The appraiser was ordered to
pay $250 as an administrative fine to the Board. (Feb. 14, 2005)

Lawrence P. Boldt, License No. CGA-233:
The allegations in this matter included various violations of USPAP. The
stipulation was that the appraiser was ordered to pay $2,250 as an administrative fine to
the Board and $4,650 as investigative costs and attorney's fees. (Apr. 10, 2007)
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OR\G\NAL
BEFORE THE BOARD OF REAL ESTATE APPRAISERS
STATE OF IDAHO
In the Matter of the License of:
Case No. REA-2010-11
.,

JENNY R. BENSON,
License No. CGA-1366,

STIPULATION AND
CONSENT ORDER

~·

!

:

'! '
lj '!);··

Respondent.

WHEREAS, information has been received by the Idaho State Board of Real Estate
Appraisers (the "Board") that constitutes sufficient grounds for the initiation of an administrative
action against Jenny R. Benson ("Respondent"); and

....

WHEREAS, the parties mutually agree to settle the matter in an expeditious manner in lieu
of administrative hearings before the Board; now, therefore,
IT IS HEREBY STIPULATED AND AGREED between the undersigned parties that this
matter shall be settled and resolved upon the following terms:

I.
STIPULATED FACTS AND LAW
1.

The Board regulates the practice of real estate appraisal in the State of Idaho in

accordance with title 54, chapter 41, Idaho Code.
2.

The Board has issued License No. CGA-1366 to Respondent.

Respondent's

license is subject to the provisions of title 54, chapter 41, Idaho Code and the Board's rules at
IDAPA 24.18.01, et seq.
3.

Board Rule 700, IDAPA 24.18.01.700, requires that appraisals in Idaho must

comply with the standards set forth in the Uniform Standards of Professional Appraisal Practices

STIPULATION AND CONSENT ORDER - 1.

000080

("USP AP"). The 2006 Edition of US PAP was in effect on November 14, 2006 and August 7,
2006.

COUNT I
Investigation No. REA-L-3-1-2009-1
4.

On r about November 14, 2006, Respondent prepared an Appraisal Report for real

property consisting of 19 parcels that totaled 873.87 acres in size (the "Appraisal Report" for the
"Subject Property"). The Subject Property is used by Idaho Supreme Potatoes, Inc. for their
potato business and the parcels are used for spray fields, feedlot, and farming. The feedlot has a
physical site address of 248 Berggren Lane, the spray fields are located off Highway 19 just north
of Firth, Idaho, on the east side of the Snake River, and the farm lands are located southeast of Firth
off Highway 550 East. The Appraisal Report provided the market value "As Is" of the Subject
Property:

•
•
•

Spray Fields
Farm Land
Feedlot

5.

The Board alleges that Respondent's Appraisal Report and work file for the Subject

467.53 Acres @$20,000/acre
95.63 Acres@$12,000/acre
310.69 Acres@$10,000/acre

$9,350,000 (Rounded)
$1,150,000 (Rounded)
$3, 100,000 (Rounded)

Property failed to meet the following requirements of applicable USPAP Standards:
a)

Standards Rule 1-2(e)(i), (iii), (iv) and (v). The legal description in the
title report showed there are actually three owners, not two, as reported in
the Appraisal Report.

The Respondent did not disclose any personal

property that was on the subject property, which may affect the value of the
subject property as a potato farm ("as is" agricultural property).

The

Respondent failed to discuss any easements and/or restrictions affecting the
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property. The fractional interests and partial holding should have been
disclosed in detail in the appraisal.
b)

Standards Rules 1-3(a) and (b). The analysis of demand, cost of approvals
or potential for future residential development were not ·included in the
Appraisal Report.

Development of the highest and best use was

inadequate to support Respondent's opinion of residential development.
The highest and best use "as improved" was not analyzed.
The Board alleges that if the property was "transitional use" for
future residential development, this should have been analyzed, allowing
user of the report to come to the same conclusion with support for the
dissolution of the "current use" as agricultural.
The Board alleges no comparable map to indicate proximity to
services and towns for the subject or comparables.

Discussion and

comparison of proximity to utilities and expense to develop were not
included.

Disclosure of demand and absorption of residential

development in the specific area was inadequate. Highest and best use
analysis was not supported which leads to a skeptical value determination.
c)

Standards Rule l-4(a). The appraisal report included seven comparables
(reported as sales although comparable Sales #1 and #2 were listings)
ranging from $3,500 per acre to $42, 105 per acre.

There were no

adjustments to the sales, either quantitative or qualitative, to support the
estimated values reconciled. Each comparable discussion indicated, "it
develops at rate of _" which was based on the original price, not an
STIPULATION AND CONSENT ORDER- 3.
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adjusted price.

There was inadequate support for the final three

reconciliations of value as provided in the appraisal or estimate of highest
and best use.
d)

Standards Rule 2-l(a), (b) and (c). The complete summary format was
misleading because it did not contain sufficient information to enable the
intended users of the Appraisal Report to understand the report or its
conclusions. It failed to clearly and accurately disclose assumptions and
hypothetical conditions to enable the reader to understand the same
conclusions as highest and best use as residential development land. There
should have been more detail on the locations of the com parables, utilities
and zoning available, potential for residential subdivision, expense to
develop, demand and absorption or comparison to the subject.

COUNT II
Investigation No. REA-L-3Cl-2009-2
6.

The Board alleges that on or about August 7, 2006, Respondent prepared an

Appraisal Report for real property consisting of six (6) parcels that totaled 1,522.9 acres in size
(the "Appraisal Report" for "Subject Property"). The Subject Property is dry crop land and is
located on the west side of Ririe Reservoir near its south end and near Idaho Falls in Bonneville
County, Idaho. The appraisal report provided the market value "As Is" of the Subject Property as
$5,300,000.
7.

The Board alleges that Respondent's Appraisal Report and work file for the Subject

Property failed to meet the following requirements of applicable USPAP Standards:
a)

Standards Rule l-2(e)(i), {iii), (iv) and (v).

STIPULATION AND CONSENT ORDER - 4.

-- . ---· .... ------ . -----------· ...... ---· ....... ··------ ·-·

--~---

·---- ----------- , ____________

···--~-

-

000083

-4·------------~----------

1.

The access to the Subject Property is questionable. The Appraisal
Report provided that Keppes Crossing and "R" Road are
"graveled, county maintained roads." Neither road is found in
the photographs of the subject property or Bonneville County
maps. The county maps do not show any county roads to the
property.

11.

The appraisal report indicated "a significant amount of new
residential growth that is occurring in the outlying areas
surrounding Idaho Falls and Ammon is found in the general area
around the subject site and they are in close proximity to
Blacktail."

The Appraisal Report provided no description of

Blacktail Development.

Review of aerial photographs of the

subject property and plat showed that there are no residential
developments nearby. Idaho Falls and Ammon are 15-20 miles
from the subject area.
iii.

Under the Land Sale Comparable Approach, Respondent used the
pending sale of the 1,123 acre subject property at $675 per acre
and dismissed the sale as not an arm's length transaction without
explanation as to why this was not an arm's length transaction.
Since the appraised value was at $3,500 per acre for 1,523 acres,
the difference should have been described in detail.

b)

Standards Rule l-3(a) and (b).
i.

The analysis of demand, cost of approvals or potential for future

STIPULATION AND CONSENT ORDER- 5.
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residential development are not included in the appraisal report.
The development of highest and best use was inadequate to support
the appraiser's opinion of residential development.
ii.

If the property was "transitional use" for future residential

development, this should have been analyzed, enabling the user of
the appraisal report to come to the same conclusion with support for
the dissolution of the "current use" as agricultural. Development
costs, zoning approvals, access, descriptions of the surrounding
neighborhood were either not included or are very weak.
iii.

The Appraisal Report provided no comparable maps to indicate
proximity to services and towns for the Subject Property or
comparable sales.

Discussion and comparison of proximity to

utilities and expense to develop were not included. Disclosure of
demand and absorption of residential development in the specific
area was inadequate. Highest and best use analyses are not
supported which leads to a skeptical value determination.
c)

Standards Rule 1-4(a). The Appraisal Report included SIX comparables,
including a portion of the Subject Property at $675 per acre. Respondent
failed to include any comparable maps or photographs to support the
appraised value. Pending Sale No. I was closer to services in Idaho Falls
and water and sewer in Iona with single family residential subdivisions
nearby. Comparable Sales #3, #4, #5 and #6 are located over 60 miles
from the subject property in Tetonia, Idaho. This is a rapidly growing area
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with Teton Mountain views, good access, nearby utilities and residential
development. There were no adjustments to the comparables, either
quantitative or qualitative, to enable the reader to come to the same value
conclusion of $3,500 per acre for the subject property. The reconciled per
acre values were unadjusted sale prices with no support for the value
estimate or determination of highest and best use.
d)

Standards Rule 2-l(a), (b) and (c). The completed summary format was
misleading in that it did not contain sufficient information to enable the
intended users of the appraisal to understand the report or its conclusions.
The Appraisal Report did not clearly and accurately disclose assumptions
and hypothetical conditions to allow the reader to understand the same
conclusions as highest and best use as residential development land. There
should have been more detail on the locations of the com parables, utilities
and zoning available, potential for residential subdivision, expense to
develop, demand and absorption or comparison to the subject.

8.

The allegations of Paragraphs 4 through 7, if proven, would violate the laws and

rules governing the practice of real estate appraising, specifically Idaho Code § 54-4107(1)(d) and
IDAPA 24.18.01.700. Violations of these laws and rules constitute grounds for disciplinary
action against Respondent's license to practice real estate appraising in the State ofldaho.
II.

WAIVER OF PROCEDURAL RIGHTS
I, Jenny R. Benson, by affixing my signature hereto, acknowledge that:
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9.

I have read, understand and have responded in writing to the allegations pending

before the Board, as stated in paragraphs 4 through 7 above. I further understand that these
allegations may constitute cause for disciplinary action upon my license to practice real estate
appraising in the State of Idaho. I do not admit the factual allegations set forth above and I do not
admit that they constitute USPAP violations. I acknowledge, however, that sufficient evidence
may exist from which the Board might find that a violation has occurred. Rather than continue this
dispute and associated costs and in order to buy my peace and get on with my life, I am entering
into this Stipulation and Consent Order for Informal Disposition ("Stipulation") to resolve this
matter and agree that the Board, in its discretion, may enter an order adopting it.
10.

I understand that I have the right to a full and complete hearing; the right to

confront and cross-examine witnesses; the right to present evidence or to call witnesses, or to
testify; the right to reconsideration of the Board's orders; the right to judicial review of the Board's
orders; and all rights accorded by the Administrative Procedure Act of the State ofldaho and the
laws and rules governing the practice of real estate appraising in the State of Idaho. I hereby
freely and voluntarily waive these rights in order to enter into this Stipulation as a resolution of the
pending allegations.
11.

I understand that in signing this Stipulation I am enabling the Board to impose

disciplinary action upon my license without further process.

III.
STIPULATED DISCIPLINE
12.

License No. CGA-1366 issued to Respondent Jenny R. Benson is hereby

suspended for a period of six (6) months, with the entire six (6) month suspension WITHHELD
provided Respondent complies with all terms of this Stipulation and Consent Order.
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13.

Respondent shall pay to the Board an administrative fine in the amount of One

Thousand Dollars ($1,000.00) within eighteen (18) months of the entry of the Board's Order.
13.

Respondent shall pay investigative costs and attorney fees in the amount of Five

Thousand Two Hundred Eight-Three Dollars ($5,283.00) within eighteen (18) months of the entry
of the Board's Order.
14.

Within nine (9) months of the date of entry of the Board's Order, Respondent shall

obtain the following continuing education from Board-approved providers:
a)

30 to 40-c 1assroom-hour Rural Lands Evaluations course. Respondent
shall submit proof of attendance, as well as proof of passing any test(s)
given in the course(s), to the Board within 30 days of attendance of each
continuing education course. This continuing education shall be in addition
to any continuing education Respondent is required to obtain to maintain
her license. The Board agrees that the Rural Appraising course offered by
the American Society of Rural Appraisers and Farm Managers (ASFMRA)
entitled "Advanced Rural Case Studies" offered in Denver, CO, June 4-6,
2012, satisfies the educational requirement.

15.

Respondent's License No. CRA-2007 shall be placed on probation for a period of

twelve months (12) months from the date of entry of the Board's Order. The conditions of
probation are as follows:
a)

Respondent shall comply with all state, federal and local laws, rules and
regulations governing the practice of real estate appraising in the State of
Idaho.

b)

Respondent shall inform the Board in writing of any change_ of place of
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practice or place of business within I 5 days of such change.
c)

Respondent shall fully cooperate with the Board and its agents, and shall
make all relevant files, records, correspondence or other documents
available immediately upon the demand of any member of the Board and its
agents.

d)

At all times during the probationary period, Respondent shall maintain a log
of all appraisals completed on a form approved by the Board. A copy of
the approved form is attached as Exhibit A.

By midway through

probation, Respondent shall submit the completed form to the Board at P .0.
Box 83720, Boise, ID 83720-0063. The Board reserves the right to review
any and all appraisal reports listed on the logs kept by Respondent. Failure
to submit completed logs to the Board postmarked by the last day of each
required period may result in additional discipline, including revocation of
licensure.
16.

At the conclusion of the twelve-month probationary period and provided

Respondent has complied with all other terms of this Stipulation, Respondent may request from
the Board termination of the conditions of probation. Any request for termination of probation
must be accompanied by written proof of compliance with the terms of this Stipulation.
17.

All costs associated with compliance with the terms of this Stipulation are the sole

responsibility of Respondent.
18.

The violation of any of the terms of this Stipulation by Respondent may be grounds

for further Board discipline, including revocation of Respondent's license. The Board therefore
retains jurisdiction over this proceeding until all matters are finally resolved as set forth in this
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Stipulation.
IV.
PRESENTATION OF STIPULATION TO BOARD

19.

The Board's prosecutor shall present this Stipulation to the Board with a

recommendation for approval.
20.

The Board may accept, modify with Respondent's approval, or reject this

Stipulation. If the Board rejects this Stipulation, an administrative Complaint may be filed
against you with the Board.

In the event this Stipulation is rejected and an administrative

Complaint is filed, Respondent waives any potential right to challenge the Board's impartiality to
hear the allegations in the Complaint based on the Board's consideration and rejection of this
Stipulation. Respondent does not waive any other rights regarding challenges to Board members.
21.

Ifthe Board rejects this Stipulation, with the exception of Respondent's waiver set

forth in Section IV, Paragraph 20, this Stipulation shall be regarded as null and void, and
admissions in this Stipulation and negotiations preceding the signing of this Stipulation will not be
admissible at any subsequent disciplinary hearing.
22.

Except as provided in Section IV, Paragraph 20, which becomes effective when

Respondent signs this Stipulation, this Stipulation shall not become effective until it has been
approved by a majority of the Board and a Board member signs the attached Order.

v.
VIOLATION OF STIPULATION AND CONSENT ORDER

23.

If Respondent violates this Stipulation and Consent Order, the violation shall be

considered grounds for additional discipline and the Board may impose additional discipline
pursuant to the following procedure:
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a)

The Chief of the Bureau of Occupational Licenses shall schedule a hearing
before the Board to assess whether Respondent violated this Stipulation and
Consent Order.

The Chief shall also serve notice of the hearing and

charges to Respondent and to Respondent's attorney, if any.

Within

fourteen (14) days after the notice of the hearing and charges are served,
Respondent may submit a response to the allegations. If Respondent does
not submit a timely response to the Board, the alleged violations will be
deemed admitted.
b)

At the hearing, the Board and Respondent may submit evidence and present
oral argument based on the record in support of their positions. Unless
otherwise ordered by the Board, the evidentiary record before the Board
shall be limited to evidence relevant to whether Respondent has violated
this Stipulation and Consent Order.

At the hearing, the facts and

substantive matters related to the violations described in .Section I, shall not
be at issue.
c)

At the hearing, the Board may impose additional discipline, which may
include the suspension or revocation of Respondent's license, the
imposition of fines, the recovery of costs and attorney fees incurred by the
Board, and other conditions or limitations upon Respondent's practice.

24.

This Stipulation and Consent Order is the resolution of a contested case and is a

public record.
25.

This Stipulation contains the entire agreement between the parties, and Respondent

is not relying on any other agreement or representations of any kind, verbal or otherwise.
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VI.
ACKNOWLEDGMENT

I have read the attached Stipulation in its entirety and have had the opportunity to
discuss it with legal counsel. I understand that, by its terms, I am waiving certain
rights accorded me under Idaho law. I understand thatthe Board may approve this
Stipulation as proposed, approve it subject to specified changes, or reject it. I
understand that, if approved as proposed, the Board will issue an Order on this
Stipulation according to the aforementioned terms, and I hereby agree to the above
Stipulation for settlement. I understand that if the Board approves this Stipulation
subject to changes, and the changes are acceptable to me, the Stipulation will take
effect and an order modifying the terms of the Stipulation will be issued. If the
changes are unacceptable to me or the Board rejects this Stipulation, it will be of no
effect.
DATED this -1.9_ day of ~/l""'p._,_,_r_;~I_______,, 2012.

I recommend that the Board enter an Order based upon this Stipulation.
DATED this

21

day of _ _ _/~-ip--!Z
. . . l._L_ _ _ _ __,, 2012.
NAYLOR & HALES, P.C.

~s:~.t.tk

Attorney for Staff of the
Idaho Board of Real Estate Appraisers
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ORDER
Pursuant to Idaho Code § 54-4106(2)(h), the foregoing is adopted as the decision of the
Idaho Board of Real Estate Appraisers in this matter and shall be effective on the 0-6 day of

--t<""C'f-.,~~-=-.'_,}__, 2012.

IT IS SO ORDERED.
IDAHO BOARD OF REAL ESTATE APPRAISERS

~
~oush,~C.~a..s f '-

By

Bra

Chair

CERTIFICATE OF SERVICE
I hereby certify that on the 3t7'-tt day of Apt/)
, 2012, I
caused to be served, by the method(s) indicated, a true and correct copy of the foregoing upon:
Joel P. Hazel.
WITHERSPOON KELLEY
608 Northwest Boulevard, Ste 300
Coeur d'Alene, ID 83814
Eric F. Nelson
Naylor & Hales, P.C.
950 W. Bannock St., Ste. 610
Boise, ID 83702

/

U.S. Mail
Certified Mail, Return Receipt Requested
Fax Transmission

/

U.S. Mail
Hand Delivered
Email: efn1timavlorhales.com
Fax Transmission
383-9516

Tana Cory, Chief
Bureau of Occupational Lie

Exhibit A - Idaho Real Estate Appraiser Board Appraisal Log
M:\IBOL\Real Estate Appraiser\Licensecs\Bcnson. Jenny\Plcadingsi8360_01 Stipulation.wpd
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Case# _ _ _ _~~~IDAHO REAL ESTATE APPRAISER BOARD
APPRAISAL LOG
Date
mm/dd/vvvv

Property Identification
R

Type
NR

Complexity
NC

c

Approach( es) used
I
c
s

A

Involvement
FR
DR

#of
signers

Appraised
Value($)

AFFIDAVIT
I hereby certify that the information provided on the above log is true and correct and represents actual appraisals completed by me, that I maintain a complete
appraisal and work file for each appraisal listed, and that I will submit any appraisal and/or work file immediately upon the request of the Board or its agent.

Appraiser Signature

000094

State of~ County of _ _ _ _ __
Subscribed and sworn to before me this _ _ _ day of

(SEAL)

, 20

Notary Public for the State of _ _ _ _ _ __

My Commission expires---------BOL·REAIDAL-10/IS/07

License#

:i:
~

i
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ORIGINAL
BEFORE THE BOARD OF REAL ESTATE APPRAISERS
STATE OF IDAHO
)
)
)
DA YID H. FISHER,
License No. CRA-6,
)
)
)
Respondent.
~~~~~~~~~-)

In the Matter of the License of:

Case No. REA-2007-140

STIPULATION AND
CONSENT ORDER

REA \Fisher\P80421ga

WHEREAS,

information has been received by the Idaho State Board of Real Estate

Appraisers (the "Board") that constitutes sufficient grounds for the initiation of an
administrative action against David H. Fisher ("Respondent"); and
WHEREAS,

the parties mutually agree to settle the matter in an expeditious manner

in lieu of administrative hearings before the Board; now, therefore,
IT IS HEREBY STIPULATED AND AGREED between the undersigned parties that this
matter shall be settled and resolved upon the following terms:

A. Stipulated Facts and Law
A.1.

The Board regulates the practice of real estate appraising in the State of

Idaho in accordance with title 54, chapter 41, Idaho Code.
A.2.

The Board has issued License No. CRA-6 to Respondent. Respondent's

license is subject to the provisions of title 54, chapter 41, Idaho Code and the Board's
rules at IDAPA 24.18.01, et seq.
A.3.

Appraisals in the State of Idaho must comply with the minimum standards

set forth in the Uniform Standards of Professional Appraisal Practices ("USP AP").
A.4.

On or about March 21, 2006, Respondent prepared an appraisal report for

what is variously described as 70, 100 or 170 acres of vacant riverfront property located
on the St. Joe River near St. Maries, Idaho (the "Subject Property").
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A.5.

Respondent's appraisal report and work file for the Subject Property failed

to meet the following requirements of applicable USP AP Standards (2005) 1:
a.

Standard Rules 1-l(a), (b) and (c): Respondent did not correctly

employ a recognized method or technique to produce a credible appraisal. Comparing
small riverfront home sites with 250 to 300 feet of riverfront with the Subject Property,
with 5,280 feet of riverfront, was not a recognized method or technique. A residential
property form for potential development land on waterfront was also not a recognized
method for a credible appraisal. There was no discussion of potential flood plain damage
to the value. There was no analysis or discussion of highest and best use of the property.
There was no discussion of site access, topography, views or potential for development.
There were no similar comparable sales. There were no analyses of current sales and
listings of the Subject Property as it related to value. The report referred to a one-half
interest in the Subject Property at $500,000 in 2005, an option to purchase in 2005 at
$1.6 million and a listing and potential offer in 2006 at $2.5 million. With a final value
estimate of $2,150,000, an explanation and analyses were warranted and required.
Respondent's opinion was that "development" was the highest and best use of the
property.

Large acreage comparables should have been included with potential for

similar development to provide a credible appraisal. Due to the size and estimated value
of the subject property, there may be potential for development of more than one home
site. Without an analysis of highest and best use or similar comparables, this report is
submitted in a careless and negligent manner and includes a series of errors.

The

floodplain was marked in the wrong location on the FEMA map in Respondent's files. In
addition, Respondent's letter to the client stated that he is an "Idaho Certified Appraiser"
instead of a "Certified Residential Appraiser" and did not notify the client of the license
Respondent holds and the property types he was entitled to appraise.
1

As of March 21, 2006, the Board had adopted the 2005 edition of USPAP.
24.18.01.004 (2005) (effective 4/6/05 to 4110/06).

See IDAPA
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b.

Standard Rules 1-2(b) and (e){i), (iv) and (v):

There was no

statement of the intended use of the appraisal to allow the reader to understand the scope
of work to be completed. There was inadequate information about the Subject Property's
physical and economic attributes; there was no discussion of easements, restrictions,
encumbrances, etc.; and it appeared from the report that a one-half interest was
transferred in 2005 with no discussion of current ownership.
c.

Standard Rules 1-3(a) and (b):

The appraisal did not analyze

existing land use regulations, supply and demand, or physical adaptability of the real
estate or current trends, and there was no opinion of highest and best use.
d.

Standard Rules 2-2(b)(ii), (iii), (vii), (ix) and (x): The intended use

of the appraisal was not discussed, the identify of the Subject Property was inadequate,
there was inadequate information about the scope of work included in the report, there
was an inadequate summary of information analyzed or reasoning that supported the
opinion of value, there was no discussion of the current or highest and best use of the
property, and there was no explanation for the lack of data and/or departures from
USP AP.
e.

Ethics Rule, Conduct: Respondent communicated the results in a

misleading or fraudulent manner; Respondent's reference to himself as an "Idaho
Certified Appraiser" was misleading; and the report did not support Respondent's
findings and conclusions.
A.6.

The allegations of Paragraph A.5, if proven, would violate the laws and

rules governing the practice of real estate appraising, specifically Idaho Code § 544107 ( 1)(e) and IDAPA 24.18.01.700.

Violations of these laws and rules constitute

grounds for disciplinary action against Respondent's license to practice real estate
appraising in the State of Idaho.
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B. Waiver of Procedural Rights
I, David H. Fisher, by affixing my signature hereto, acknowledge that:
B.1.

I have read, understand and admit the allegations pending before the Board,

as stated in Section A, Paragraph A.5.

I further understand that these allegations

constitute cause for disciplinary action upon my license to practice real estate appraising
in the State of Idaho.
B.2.

I understand that I have the right to a full and complete hearing; the right to

confront and cross-examine witnesses; the right to present evidence or to call witnesses,
or to testify myself; the right to reconsideration of the Board's orders; the right to judicial
review of the Board's orders; and all rights accorded by the Administrative Procedure
Act of the State of Idaho and the laws and rules governing the practice of real estate
appraising in the State of Idaho. I hereby freely and voluntarily waive these rights in
order to enter into this Stipulation as a resolution of the pending allegations.
B.3.

I understand that in signing this Stipulation I am enabling the Board to

impose disciplinary action upon my license without further process.

C. Stipulated Discipline
C.1.

Respondent shall pay to the Board an administrative fine in the amount of

Seven Hundred Fifty and No/100 Dollars ($750.00) within ten (10) days of the entry of
the Board's Order.
C.3.

Respondent shall pay investigative costs and attorney fees in the amount of

One Thousand Six Hundred Twenty-Five and No/100 Dollars ($1,625.00) within sixty
(60) days of the entry of the Board's Order.
C.4.

Within nine (9) months of the date of entry of the Board's Order,

Respondent shall obtain the following continuing education from Board-approved
providers:
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a.

A 15-classroom-hour2 National USP AP course; and

b.

A 15-classroom-hour Highest and Best Use Market Value course;

c.

A 15-classroom-hour Residential Site Valuation and Cost Approach

and

course.
Respondent shall submit proof of attendance to the Board within 30 days of attendance of
each continuing education course. This continuing education shall be in addition to any
continuing education Respondent is required to obtain to maintain his license.
C.5.

Respondent's License No. CRA-6 shall be placed on probation for a period

of one (1) year from the date of entry of the Board's Order. The conditions of probation
are as follows:
a.

Respondent shall comply with all state, federal and local laws, rules

and regulations governing the practice of real estate appraising in the State of Idaho.
b.

Respondent shall inform the Board in writing of any change of place

of practice or place of business within 15 days of such change.
c.

If Respondent leaves Idaho for three (3) continuous months, or

resides or practices outside of the state, Respondent must notify the Board in writing of
the dates of departure, address of intended residence or place of business, and whether

2

Classroom hours as used in this Stipulation and Consent Order and in the Rules of the Real
Estate Appraisers Board, ID APA 24. l 8.0 l .000 et seq., includes instruction in which:
(a)
the appraiser taking the class and the instructor are physically present in the same
location at the same time (traditional classroom hours), or
(b)
the appraiser taking the class and the instructor are connected at the same time through
videoconferencing or a similar technology, the appraiser taking the class is present in the same location
with other appraisers taking the class, and the facilities are set up for interactive two-way communication
between the instructor and the appraisers taking the class that allows questions to be posed by appraisers
taking the class and answered by the instructor during the class (interactive distance learning classroom
hours).
Classroom hours do not include on-line courses in which the appraiser taking the class is at a
remote location from the other appraisers taking the class or in which the appraiser taking the class is not
able to pose questions to the instructor and receive answers in real time.
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Respondent intends to return. Periods of time spent outside Idaho will not apply to
satisfy this probationary period or excuse compliance with the terms of this Stipulation.
d.

Respondent shall fully cooperate with the Board and its agents, and

shall make all relevant files, records, correspondence or other documents available
immediately upon the demand of any member of the Board and its agents.
e.

Respondent shall maintain a log of all appraisals completed on the

form attached hereto, which shall be submitted to the Board on a quarterly basis (e.g., if
the Board's Order is entered April 14, 2008, Respondent's first submission shall be for
appraisals perfonned April 14 to July 14, 2008, and the second for July 15 to October 15,
2008).

At the end of each 3-month period after the entry of the Board's Order,

Respondent shall submit the completed form postmarked no later than the five (5) days
following the end of each 3-month period to the Board at 1109 Main Street, Suite 200,
Boise, ID 83702.
L

The Board reserves the right to review any and all appraisal

reports listed on the logs kept by Respondent, and the logs may be used to monitor
Respondent's compliance with this Stipulation and Consent Order.
11.

The information contained in the quarterly logs may be the

basis for further discipline if the Board determines that Respondent is not complying with
the Board's statutes and rules.
nL

Failure to submit completed logs to the Board as required

above may result in additional discipline.
C.6.

At the conclusion of the one-year probationary period and provided

Respondent has complied with all other terms of this Stipulation, Respondent may
request from the Board termination of the conditions of probation. Any request for
tennination of probation must be accompanied by written proof of compliance with the
terms of this Stipulation.
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C.7.

All costs associated with Respondent's compliance with the terms of this

Stipulation are the sole responsibility of Respondent.
C.8.

The violation of any of the terms of this Stipulation by Respondent may

warrant further Board action.

The Board therefore retains jurisdiction over this

proceeding until all matters are finally resolved as set forth in this Stipulation.

D. Presentation of Stipulation to Board
D. l.

The Board's prosecutor shall present this Stipulation to the Board with a

recommendation for approval.
D.2.

The Board may accept, modify with Respondent's approval, or reject this

Stipulation. If the Board rejects the Stipulation, an administrative Complaint may be
filed with the Board. Respondent waives any right Respondent may have to challenge
the Board's impartiality to hear the allegations in the administrative Complaint based on
the fact that the Board has considered and rejected this Stipulation. Respondent does not
waive any other rights regarding challenges to Board members.
D.3.

If the Board rejects this Stipulation then, except for Respondent's waiver

set forth in Paragraph D.2., this Stipulation shall be regarded as null and void, and
admissions in this Stipulation and negotiations preceding the signing of this Stipulation
will not be admissible at any subsequent disciplinary hearing.
D.4.

Except for Paragraph D.2. which becomes effective when Respondent signs

this Stipulation, this Stipulation shall not become effective until it has been approved by a
majority of the Board and a Board member signs the attached Order.

E. Violation of Stipulation and Consent Order
E. l.

If Respondent violates this Stipulation and Consent Order, the violation

shall be considered grounds for additional discipline and the Board may impose
additional discipline pursuant to the following procedure:
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a.

The Chief of the Bureau of Occupational Licenses shall schedule a

hearing before the Board to assess whether Respondent has violated this Stipulation and
Consent Order.

The Chief shall also serve notice of the hearing and charges to

Respondent and to Respondent's attorney, if any. Within fourteen (14) days after the
notice of the hearing and charges is served, Respondent may submit a response to the
allegations. If Respondent does not submit a timely response to the Board, the alleged
violations will be deemed admitted.
b.

At the hearing, the Board and Respondent may submit evidence and

present oral argument based upon the record in support of their positions.

Unless

otherwise ordered by the Board, the evidentiary record before the Board shall be limited
to evidence relevant to whether Respondent has violated this Stipulation and Consent
Order. At the hearing the facts and substantive matters related to the violations described
in Section A shall not be at issue.
c.

At the hearing, the Board may impose additional discipline, which

may include the suspension or revocation of Respondent's license, the imposition of
fines, the recovery of costs and attorney fees incurred by the Board and/or other
conditions or limitations upon Respondent's practice.
E.2.

This Stipulation and Consent Order is the resolution of a contested case and

is a public record.
E.3.

This Stipulation contains the entire agreement between the parties, and

Respondent is not relying on any other agreement or representation of any kind, verbal or
otherwise.
I have read the above Stipulation fully and have had the opportunity to
discuss it with legal counsel. I understand that by its terms I am waiving
certain rights accorded me under Idaho law. I understand that the Board
may either approve this Stipulation as propos~d, approve it subject to
specified changes, or reject it. I understand that, if approved as proposed,
the Board will issue an Order on this Stipulation according to the
aforementioned terms, and I hereby agree to the above Stipulation for
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settlement. I understand that if the Board approves this Stipulation subject
to changes, and the changes are acceptable to me, the Stipulation will take
effect and an order modifying the terms of the Stipulation will be issued. If
the changes are unacceptable to me or the Board rejects this Stipulation, it
will be of no effect.
DATED this 2.7 day of hir!lllry

, 2008.

David H. Fisher
Respondent
I recommend that the Board enter an Order based upon this Stipulation.
DATED

this

s

day of

/!Jrvth '

2008.

STATE OF IDAHO
OFFICE OF THE ATTORNEY GENERAL

ORDER
Pursuant to Idaho Code § 54-4106(2)(h), the foregoing is adopted as the decision
of the Board of Real Estate Appraisers in this matter and shall be effective on the
day of ~'(<\\
' 2008. IT IS so ORDERED.

-2...\-.-

IDAHO STATE BOARD
OF REAL EST ATE APPRAISERS
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this )1?.t day of tl-fa'\
, 2008, I caused to be
served a true and correct copy of the foregoing by the fo lowing method to:
David H. Fisher
1924 Fox Borough Court
Hayden, ID 83835

lZ] U.S. Mail

D Hand Delivery
lZ] Certified Mail, Return Receipt Requested

D Overnight Mail

0Facsimile: - - - - - - - - - Statehouse Mail

0
Michael S. Gilmore
Deputy Attorney General
P.O. Box 83720
Boise, ID 83720-0010

0U.S.Mail

D Hand Delivery
D Certified Mail, Return Receipt Requested
D Overnight Mail
D Facsimile: - - - - - - - - - -

[Zl Statehouse Mail

Bureau of Occupational Licenses
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Date
mm/dd/yyyy

Property Identification
R

Type
NR

Complexity
NC

c

Approach( es) used
I
c
s

A

Involvement
FR
DR

#of
siimers

Appraised
Value($)

AFFIDAVIT
I hereby certify that the information provided on the above log is true and correct and represents actual appraisals completed by me, that I maintain a complete
appraisal and work file for each appraisal listed, and that I will submit any appraisal and/or work file immediately upon the request of the Board or its agent.

Appraiser Signature
State of _ _ _, County of _ _ _ _ __
Subscribed and sworn to before me this ___ day of

(SEAL)

20_ _
Notary Public for the State of _ _ _ _ _ __

My Commission expires---------BOL-REA/DAL-10/1'/07
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Case# - - - - - - -

IDAHO REAL ESTATE APPRAISER BOARD
APPRAISAL LOG

ORIGINAL
BEFORE THE BOARD OF REAL EST ATE APPRAISERS
STATE OF IDAHO
In the Matter of the License of:
Mitchell P. O'Connor,
License No. CRA-153,

)
)
)

)
)
Respondent.
)
~~~~~~·~~~-)
WHEREAS,

Case No. REA-2008-74

STIPULATION AND
CONSENT ORDER

information has been received by the Idaho State Board of Real Estate

Appraisers (the "Board") that constitutes sufficient grounds for the initiation of an
administrative action against Mitchell P. O'Connor ("Respondent"); and
WHEREAS,

the parties mutually agree to settle the matter in an expeditious manner

in lieu of administrative hearings before the Board; now, therefore,
IT IS HEREBY STIPULATED AND AGREED between the undersigned parties that this
matter shall be settled and resolved upon the following terms:

A. Stipulated Facts and Law
A. I.

The Board regulates the practice of real estate appraisal in the State of

Idaho in accordance with title 54, chapter 41, Idaho Code.
A.2.

The Board has issued License No. CRA-153 to Respondent. Respondent's

license is subject to the provisions of title 54, chapter 41, Idaho Code and the Board's
rules at ID APA 24.18.01.000, et seq.
A.3.

Board Rule 700, IDAPA 24.18.01.700, requires that appraisals in Idaho

must comply with the standards set forth in the Uniform Standards of Professional
Appraisal Practices ("USP AP"). The 2006 Edition of USP AP was in effect on August 1,
2007, September 4, 2007 and November 28, 2007.
A.4.

On or about July 25, 2007, Respondent received a job order from Lender A

to appraise a single family property located at 4403 South Vanilla Court, Coeur D'Alene,
Idaho (the "Appraisal Report A" for the "Subject Property"). The only borrower listed
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on the job order was B.C.

On August 1, 2007, Respondent signed as supervisory

appraiser on the appraisal report with an effective date of August 1, 2007. Roger Trainor,
an unlicensed individual with the State of Idaho, signed the appraisal as the appraiser.
The appraisal report was issued to the lender on August 9, 2007, without the estimate of
value. The estimate of value was inserted into the report and re-issued to the lender on
August 13, 2007.

Subject Property was appraised at Nine Hundred Twenty Five

Thousand Dollars ($925,000).
A.5.

On or about August 21, 2007, Lender A requested Respondent to change

the name of the borrower to B.C.'s girlfriend, M.J. on the appraisal report. Respondent
re-issued the appraisal report on September 4, 2007, showing M.J. as the borrower with
an effective date of August 1, 2007 (the "Appraisal Report B" for the "Subject
Property").

Respondent signed as the supervisory appraiser and Roger Trainor, an

unlicensed individual with the State of Idaho, signed the appraisal as the appraiser. The
Subject Property was valued at Nine Hundred Twenty Five Thousand Dollars ($925,000).
An earnest money agreement, dated August 21, 2007, showed a purchase price of Nine
Hundred Thousand Dollars ($900,000) with a closing date of September 3, 2007, and an
addendum showed that seller would pay a construction company One Hundred Two
Thousand Five Hundred Dollars ($102,500) at the closing to make repairs. The Buyer
signed the agreement, but the seller had not.
A.6.

On or about November 28, 2007, Respondent received a call from Lender B

wanting the appraisal report to be changed to their name.

Respondent re-issued the

appraisal report showing Lender B as the lender and M.J. as the borrower with an
effective date of August 1, 2007 (the "Appraisal Report C" for the "Subject Property").
Respondent re-sigµed the report as supervisory appraiser dated, September 4, 2007, and
Roger Trainor, an unlicensed individual with the State of Idaho, signed the appraisal as
the appraiser. The Subject Property was appraised at Nine Hundred Thirty Six Thousand
Dollars ($936,000). The report did not state it was retrospective.
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A.7.

On or about November 28, 2007, Lender B called Respondent and wanted

the appraisal report to be put in their name with a new borrower. Respondent reissued
the appraisal report showing Lender B as the lender and K.G. as the borrower with an
effective date of August I, 2007 (the "Appraisal Report D" for the "Subject Property").
Respondent re-signed the appraisal report as the supervisory appraiser, dated September
4, 2007, and Roger Trainor, an unlicensed individual with the State of Idaho, signed the
appraisal as the appraiser. The report did not mention that it was retrospective. The
report ".Vas transmitted to Lender B on or about November 28, 2007.

The Subject

Property was appraised at Nine Hundred Thirty Six Thousand Dollars ($936,000).
A.8.

All four appraisal reports used the same five (5) comparable properties

without any changes to the data.
A. 9. Appraisal Report A, Appraisal Report B, Appraisal Report C, Appraisal
Report D and Respondent's work files for the Subject Property failed to meet the
following requirements of applicable USP AP Standards:
a.

Ethic Rule - Conduct Section:

Respondent failed to adequately

supervise and review the appraisal reports of Roger Trainor and should have caught the
errors set forth below.
b.

Ethics Rule - Record Keeping Section:

The work files did not

contain sufficient information to support the findings and conclusion of all the appraisal
reports. The work files did not contain a complete copy of Appraisal Report B, the
purchase and sale agreements were missing for Appraisal Report C and Appraisal Report
D, and the client's requests for appraisal were missing for Appraisal Report B, Appraisal
Report C and Appraisal Report D.
c.

Competency Rule:

In all of the appraisal reports, Respondent's

geographic competency was questionable based upon Respondent's failure to describe
the Subject Property's interest in a common area water front. This error resulted in the
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selection of comparables with water frontage and Respondent failed to make adjustments
for this feature.
d.
2(b)(vii):

Scope of Work Rule, Standards Rule 1-2(h) and Standards Rule 2-

Respondent relied upon the definition of scope of work contained in the

certification of the appraisal report form in all the appraisal reports. Respondent did not
properly identify the problem to be solved for each appraisal and he failed to provide the
level of detail with regard to the research and analysis that was or was not performed in
rendering the appraisal reports.
e.

Standards Rule 1-l(a), (b) and (c) and Standards Rule 2-l(a), (b) and

i. In all of the appraisal reports, the comparable sales # 1, #2, #3 and
#5 selected have deeded water frontage and private docks whereas the subject property
had ownership in community water frontage and a shared dock in the Kidd Island
Association. Respondent should have made adjustments to the comparable sales for
these features.

Further, there was a lack of support for adjustments made to the

comparable sales.
ii. The Respondent did not inform the reader that Appraisal Report
C and Appraisal Report D were retrospective. In all the appraisals, Respondent failed to
identify the subject property as having community water frontage, made multiple errors
regarding the subject property and comparable sales'

locations and physical

characteristics.
iii. Respondent made a series of errors on property identification, on
selection of comparable sales without making appropriate adjustments for the water
frontage feature, comparable sales adjustments with little or no support, incorrect
reporting of the comparable sales' physical attributes and financing conditions, which in
the aggregate affected the credibility of the reports. This allegation applies to all the
appraisal reports.
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iv.

Respondent's comments in all of the appraisal reports were

minimal and in most cases inaccurate. They Jacked depth and clarity to present a concise
picture of the Subject Property, the transaction, the neighborhood, the site and
improvements and its impact in the market place.
f.

Standards Rule 1-3(a): The Respondent's analysis of supply and

demand as well as market area trends was inadequate. The appraisals stated: "The Coeur
d'Alene/Kootenai County market is currently stabilizing after two years of significantly
increasing values. Sales prices continue to increase as demand is still outpacing supply."
Respondent should have detailed current marketing times, absorption, inventory and price
ranges in the reports.

Further, the neighborhood should not have been checked as

"Urban" on all of the appraisal reports. In addition, the Respondent's neighborhood
boundary description of "all residential lake front properties located on Lake Coeur d'
Alene," showed Respondent had confused a sub-market which may extend to the
boundaries he had described with Subject Property's actual neighborhood which would
not extend any further west than Highway 95, no further south than Mica Bay and be
defined to the north and east by Lake Coeur d'Alene. These allegations apply to all the
appraisal reports.
g.

Violation of Standards Rule 1-4 (a), (b)(i) and (g):

In the Sales

Comparison Approach the selected comparables #1, #2, #3 and #5 had deeded water front
and private docks whereas the Subject Property had ownership in community water front
and shared dock. Respondent's opinion of site value was based on deeded water front
land sales, and Respondent should have made appropriate adjustments to the comparable
sales for these features.

From 02/01/2007 until 09/04/2007 there were 15 secondary

waterfront sales found; out of these eight would have been considered in competition
with the subject property. Further, the Subject Property's dock was reported as personal
property unique to the subject, when in fact it was a shared amenity.

These allegations

applied to all the appraisal reports.
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h.

Standards Rule l-5(a): Appraisal Report B did not analyze the prior

purchase and sales agreement in the possession of the Respondent. Appraisal Report C
and Appraisal Report D did not analyze the prior purchase and sales agreements in the
possession of the Respondent.
1.

Standards Rule 2-l(e): In all of the appraisals, Respondent should

have identified the Subject Property as having an interest in community water frontage.
The legal description in all of the appraisal reports and the plat maps of Kidd Island Bay
Lots in Respondent's work files and in Appraisal Report A, Appraisal Report C and
Appraisal Report D should have alerted Respondent to this error.

J.

Standards Rule 2-l(f), Standards Rule 2-2(b)(x). With respect to

Appraisal Report C and Appraisal Report D, the effective date of the appraisal was prior
to the signature and date of the report. This required an extraordinary assumption that
market conditions had remained the same.

Respondent made no disclosure of any

extraordinary assumptions in the body of the report.
k.

Standards Rule 2-2(b)(iii), (vi) and (viii).

i. In all of the appraisal reports, property characteristics and market
trends were not properly identified.
ii. The reader of the Appraisal Report C and Appraisal Report D
should have a clear understanding of the market conditions as of the effective date of
value, 08/01/07, vs. those of the signature date, 09/04/07 (retrospective date of value).
111.

In all of the appraisals, Respondent failed to reconcile the

approaches to value and provide sufficient information to enable the reader to understand
the rationale for the appraiser's opinions and conclusions.
A.I 0. The allegations of Paragraphs A.4 through A.9, if proven, would violate the
laws and rules governing the practice of real estate appraising, specifically Idaho Code
§§ 54-4103, 54-4107(1) (d), (e), (f) and (i) and IDAPA 24.18.01.700. Violations ofthese
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laws and rules constitute grounds for disciplinary action against Respondent's license to
practice real estate appraising in the State of Idaho.

B. Waiver of Procedural Rights
I, Mitchell P. O'Connor, by affixing my signature hereto, acknowledge that:
B .1.

I have read, understand and admit the allegations pending before the Board,

as stated in Section A, Paragraphs A.4. through A.9. I further understand that these
allegations constitute cause for disciplinary action upon my license to practice real estate
appraising in the State of Idaho.
B.2.

I understand that I have the right to a full and complete hearing; the right to

confront and cross-examine witnesses; the right to present evidence or to call witnesses,
or to testify myself; the right to reconsideration of the Board's orders; the right to judicial
review of the Board's orders; and all rights accorded by the Administrative Procedure
Act of the State of Idaho and the laws and rules governing the practice of real estate
appraising in the State of Idaho. I hereby freely and voluntarily waive these rights in
order to enter into this Stipulation as a resolution of the pending allegations.
B.3.

I understand that in signing this Stipulation I am enabling the Board to

impose disciplinary action upon my license without further process.

C. Stipulated Discipline
C. l.

Respondent shall pay to the Board an administrative fine in the amount of

One Thousand Dollars and 00/100 ($1,000.00) within thirty (30) days of the entry of the
Board's Order.
C.2.

Respondent shall pay investigative costs and attorney fees in the amount of

Four Thousand Four Hundred Forty-Seven Dollars ($4,447.00) within thirty (30) days of
the entry of the Board's Order.
C.3.

Within six (6) months of the date of entry of the Board's Order, Respondent

shall obtain the following continuing education from Board-approved providers:
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a.

A l 5-classroom-hour 1 National USP AP course.

Respondent shall submit proof of attendance, as well as proof of passing any test(s) given
in the course(s), to the Board within 30 days of attendance of each continuing education
course.

This continuing education shall be in addition to any continuing education

Respondent is required to obtain to maintain his license.
C.4.

Respondent shall not be permitted to supervise a trainee for a period of four

(4) years beginning on the effective date of this Order.
C.5.

License No. CRA-153 issued to Respondent Mitchell P. O'Connor is

hereby suspended for a period of six (6) months with six (6) months of the suspension
WITHHELD provided Respondent complies with all terms of this Stipulation and
Consent Order and that Respondent does not commit any USP AP violations similar to
those described in this Stipulation and Consent Order during his probationary period.
C.6.

Respondent's License No. CRA-153 shall be placed on probation for a

period of fifteen months (15) months from the date of entry of the Board's Order. The
conditions of probation are as follows:
a.

Respondent shall comply with all state, federal and local laws, rules

and regulations governing the practice of real estate appraising in the State of Idaho.

1

Classroom hours as used in this Stipulation and Consent Order and in the Rules of the Real Estate
Appraiser's Board, IDAPA 24. I 8.0 I .000 et seq., includes instruction in which:
(a) the appraiser taking the class and the instructor are physically present in the same location at the
same time (traditional classroom hours), or
(b) the appraiser taking the class and the instructor are connected at the same time through
videoconferencing or a similar technology, the appraiser taking the class is present in the same location
with other appraisers taking the class, and the facilities are set up for interactive two-way communication
between the instructor and the appraisers taking the class that allows questions to be posed by appraisers
taking the class and answered by the instructor during the class (interactive distance learning classroom
hours).
Classroom hours do not include on-line courses in which the appraiser taking the class is at a remote
location from the other appraisers taking the class or in which the appraiser taking the class is not able to
pose questions to the instructor and receive answers in real time. When a test is given in any classroom
instruction, Respondent must take the test and provide proof to the Board that Respondent has passed the
test.
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b.

Respondent shall inform the Board in writing of any change of place

of practice or place of business within 15 days of such change.
c.

Respondent shall fully cooperate with the Board and its agents, and

shall make all relevant files, records, correspondence or other documents available
immediately upon the demand of any member of the Board and its agents.
d.

At all times during the probationary period, Respondent shall

maintain a log of all appraisals completed on a form approved by the Board. A copy of
the approved form is attached as Exhibit A. During the period of probation, Respondent
shall submit the appraisal log to the Board at the end of 6 months, 9 months and 12
months. The completed appraisal log form should be postmarked no later than the last
day of the required period to the Board at 700 W. State Street, I st Floor, Boise, Idaho
83702. The Board reserves the right to review any and all appraisal reports listed on the
logs kept by Respondent. Failure to submit completed logs to the Board postmarked by
the last day of each period is grounds for additional discipline, including immediate
revocation of licensure.
C.7.

At the conclusion of the fifteen-month probationary period and provided

Respondent has complied with all other terms of this Stipulation, Respondent may
request that the Board terminate the conditions of probation. Any request for termination
of probation must be accompanied by written proof of compliance with the terms of this
Stipulation.
C.8.

All costs associated with compliance with the terms of this Stipulation are

the sole responsibility of Respondent.
C.9.

The violation of any of the terms of this Stipulation by Respondent may be

grounds for further Board discipline, including revocation of Respondent's license. The
Board therefore retains jurisdiction over this proceeding until all matters are finally
resolved as set forth in this Stipulation.

STIPULATION AND CONSENT ORDER - 9

000114

D. Presentation of Stipulation to Board
D.1.

The Board's prosecutor shall present this Stipulation to the Board with a

recommendation for approval.
D.2.

The Board may accept, modify with Respondent's approval, or reject this

Stipulation. If the Board rejects the Stipulation, an administrative Complaint may be
filed with the Board. Respondent waives any right Respondent may have to challenge
the Board's impartiality to hear the allegations in the administrative Complaint based on
the fact that the Board has considered and rejected this Stipulation. Respondent does not
waive any other rights regarding challenges to Board members.
D.3.

If the Board rejects this Stipulation, except for Respondent's waiver set

forth in Paragraph D.2., this Stipulation shall be regarded as null and void, and
admissions in this Stipulation and negotiations preceding the signing of this Stipulation
will not be admissible at any subsequent disciplinary hearing.
D.4.

Except for Paragraph D.2. which becomes effective when Respondent signs

this Stipulation, this Stipulation shall not become effective until it has been approved by a
majority of the Board and a Board member signs the attached Order.
E. Violation of Stipulation and Consent Order

E. l.

If Respondent violates this Stipulation and Consent Order, the violation

may be considered grounds for additional discipline and the Board may impose additional
discipline pursuant to the following procedure:
a.

The Chief of the Bureau of Occupational Licenses shall schedule a

hearing before the Board to assess whether Respondent has violated this Stipulation and
Consent Order.

The Chief shall also serve notice of the hearing and charges to

Respondent and to Respondent's attorney, if any. Within fourteen (14) days after the
notice of the hearing and charges is served, Respondent may submit a response to the
allegations. If Respondent does not submit a timely response to the Board, the alleged
violations will be deemed admitted.
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b.

At the hearing, the Board and Respondent may submit evidence and

present oral argument based upon the record in support of their positions.

Unless

otherwise ordered by the Board, the evidentiary record before the Board shall be limited
to evidence relevant to whether Respondent has violated this Stipulation and Consent
Order. At the hearing the facts and substantive matters related to the violations described
in Section A shall not be at issue.
c.

At the hearing, the Board may impose additional discipline, which

may include the suspension or revocation of Respondent's license,

tl~e

imposition of

fines, the recovery of costs and attorney fees incurred by the Board and/or other
conditions or limitations ttpon Respondent's practice.
E.2.

This Stipulation and Consent Order is the resolution of a contested case and

is a public record.

E.3.

This Stipulation contains the entire agreement between the parties, and

Respondent is not relying on any other agreement or representation of any kind, verbal or
otherwise.
I have read the above Stipulation fully and have had the opportunity to
discuss it with legal counsel. I understand that by its terms I am waiving
certain rights accorded me under Idaho law. I understand that the Board
may approve this Stipulation as proposed, approve it subject to specified
changes, or reject it. I understand that, if approved as proposed, the Board
will issue an Order on this Stipulation according to the aforementioned
terms, and I hereby agree to the above Stipulation for settlement. I
understand that if the Board approves this Stipulation subject to changes,
and the changes are acceptable to me, the Stipulation will take effect and an
order modifying the terms of the Stipulation will be issued. If the changes
are unacceptable to me or the Board rejects this Stipulation, it will be of no
effect.

DATED

this

~y t1~ '-~.\-1.µj.J~b..-====*-----
of

.

~onnor
Respondent

STIPULA TYON AND CONSENT ORDER - 11

000116

<(

Approved as to form th:s3 J ~ day of
--

:=vn. A (1...c...l-j'

' 2011.

FELTMAN, GEBHARDT,
ZEIMANTZ, PS

GREER

&

By~
JOhilZefillZ
ome

I recommend that the Board enter an Order based upon this Stipulation.

DATED this

~l

day of

~

' 2011.
STATE OF IDAHO
OFFICE OF THE ATTORNEY GENERAL

By_--i,__+---l-~------
Kathe ne Takasugi
Deputy Attorney General

ORDER
Pursuant to Idaho Code § 54-4106(2)(h), the foregoing is adopted as the decision
of the Board of Real Estate Appraisers in this matter and shall be effective on the _ _
day of Br?·} I J>' 2011. IT IS so ORDERED.
IDAHO STATE BOARD
OF REAL ESTATE APPRAISERS
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this {$ ~ day of f/f1: I
, 2011, I caused to be
served a true and correct copy of the foregoing by the following method to:
John R. Zeimantz
Feltman, Gebhardt, Greer &
Zeimantz, PS
421 W. Riverside, Ste. 1400
Spokane, WA 99201

~U.S. Mail

D Hand Delivery
D Certified Mail, Return Receipt Requested
D Overnight Mail
D Facsimile: _ _ _ _ _ _ _ _ __
Oother

Katherine Takasugi
Deputy Attorney General
P.O. Box 83720
Boise, ID 83720-0010

0U.S. Mail
D Hand Delivery
D Certified Mail, Return Receipt Requested
D Overnight Mail
D Facsimile: _ _ _ _ _ _ _ _ __
~ Statehouse Mail

Ta~~
Bureau of Occupational Licenses
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Case# - - - - - - - -

IDAHO REAL ESTATE APPRAISER BOARD
APPRAISAL LOG
Date
mm/dd/vvvv

Property Identification

Type
R'
NR

Complexity
c
NC

Approach( es) used
I
s
c

A

#of
signers

Involvement
FR
DR

Appraised
Value($)

AFFIDAVIT
I hereby certify that the infonnation provided on the above log is true and correct and represents actual appraisals completed by me, that I maintain a complete
appraisal and work file for each appraisal listed, and that I will submit any appraisal and/or work file immediately upon the request of the Board or its agent.

License#

Appraiser Signature
State of ___, County of _ _ _ _ __
Subscribed and sworn to before me this ___ day of
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(SEAL)

, 20_ _

Notary Public for the State of _ _ _ _ _ __

EXHIBIT

My Commission expires----------BOL-RENDAL-10/15/07

b

i
---------· .. ··· --- ·-- . _,, ______ __ __ ,,

,

A

ORIGIN.AL
BEFORE THE BOARD OF REAL ESTATE APPRAISERS
STATE OF IDAHO
In the Matter of the License of:
David Brian Bmton;·
License No. CRA-2007,
Respondent.
~~~~~~~~~--~~~-~~

)
)
)

Case No. REA-2010-12

)
)

STIPULATION AND
CONSENT ORDER

)
)

WHEREAS, infonnation has been received by the Idaho State Board of Real Estate

Appraisers (the "Board") that constitutes sufficient grounds for the initiation of an
administrative action against David Brian Burton ("Respondent"); and
WHEREAS, the parties mutually agree to settle the matter in an expeditious manner

'h-1 lieu of achninistrative hearings before the Board; now, therefore,
IT IS HEREBY STIPULATED AND AGREED between the undersigned paities that this

matter shall be settled and resolved upon the following terms:

A. Stipulated Facts and Law
A. I.

The Board regulates the practice of real estate appraisal in the State of

Idaho in accordance with title 54, chapter 41, Idaho Code.
A.2.

The Board has issued License No. CRA-2007 to Respondent. Respondent's

license is subject to the provisions of title 54, chapter 41, Idaho Code and the Board's
mies at IDAPA 24.18.01, et seq.

A.3.

Board Rule 700, lDAPA 24.18.0l.700, requires that appraisals in Idaho

must comply with the standards set forth in the Uniform Standards of Professional
Appraisal Practices ("USP AP"). The 2008 Edition of USP AP was in effect on March 14,
2008.
A.4.

On or about March 14, 2008, Respondent prepared an Appraisal Report on

a single-family property at 11941 N. 75 111 E. in Idaho Falls, Idaho (the "Appraisal Report"
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for the "Subject Property").

The Subject Property was appraised at One Hundred

Twenty-Five Thousand Dollars ($125,000).
A.5.

Respondent's appraisal rep01i and work file for the Subject Property failed

to meet the following requirements of applicable USP AP Standards:
a.

Ethics Record Keeping Rule:

The work file did not contain

sufficient information to support the findings and conclusion of the Appraisal Report.
The work file had no information (that was legible) regarding the extent of the unfinished
area in the home, no copies of the multiple listing service information used for the
Appraisal Report and was missing the request for appraisal from the Pocatello Railroad
Federal Credit Union.
b.

Standards Rules 1-l(a), (b) and (c) and Standards Rule 1-4(a):

Respondent failed to employ recognized methods and techniques related to data collection
from the multiple listing services ("MLS") record and made substantial errors in the
collection, inspection and verification of data related to the MLS data. Respondent failed
to include or discuss why he excluded comparable sale MLS #RR147664C in the
Appraisal Rep01t. The comparable sale was located closer to the subject property and
was more similar to the subject property than Comparable Sale #3. Respondent used an
inappropriate sale, Comparable Sale #3, that was superior to the subject property. ln
addition, adjustments to the sales comparison grid were inconsistent and unsupported.
Respondent failed to make an adjustment to Comparable Sale #1 for an extra bedroom or
provide an explanation for why an adjustment was not necessary. Respondent failed to
make an adjustment to Comparable Sale #3 for functional utility or provide an
explanation for why an adjustment was not necessary.
c.

Standards Rule 1-l(a), (b) and (c) and 2-l(a), (b) and (c):

The

Respondent failed to adequately describe the condition of the subject prope1iy. The
Appraisal Report contained insufficient data and description on the unfinished areas of
the house and contained insufficient data and description on visible repairs made to the
STIPULATION AND CONSENT ORDER - 2
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exterior of the Subject Property.

Respondent provided incorrect photographs for the

Subject Property in the Appraisal Report. Respondent failed to explain the rationale for
the adjustment for the unfinished areas on the comparable sales grid. Respondent failed
to account for the visible repairs to the exterior of the house and made adjustments for
just the interior finish work.
d.

Standards Rule l-2(h) and Scope of Work Acceptability Rule:

Respondent failed to use comparable sale MLS #RR147664C that would have rendered
the opinion of value more towards the lower range than the upper range of value, or
discuss why he excluded the comparable sale in the Sales Comparison approach. The
Board re-aJleges allegations set forth in paragraph 1 of A.5.(b).
A.6.

The allegations of Paragraphs A.4. through A.5., if proven, would violate

the laws and rules governing the practice of real estate appraising, specifically Idaho
Code §§ 54-4107(1)(d), 54-4109(1) and IDAPA 24.18.01.700. Violations of these laws
and rules constitute grounds for disciplinary action against Respondent's license to
practice real estate appraising in the State ofldaho.

B. Waiver of Procedural Rights
I, David Brian Burton, by affixing my signature hereto, acknowledge that:
B. l.

I have read and understand the allegations pending before the Board, as

stated in Section A, Paragraphs A.4. through A.5. I admit the allegation in subparagraph
A.5.c. that I provided incorrect photographs for the Subject Prope1ty in the Appraisal
Repo1t and thereby provide to the Board a. basis for disciplinary action against my license.
Furtht!r, I do not admit to the remaining allegations in subparagraphs A.5.a., A.5.b.,
A.5.c., and A.5.d., but I acknowledge that sufficient evidence may exist from which the
Board might find a violation has occurred. Rather than to continue this dispute, I am
entering into this Stipulation and Consent order for inf01mal disposition to resolve this
matter and agree that the Board in its discretion may enter an order adopting it.
B.2.

I understand that I have the right to a full and complete hearing; the right to
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confront and cross-examine witnesses; the right to present evidence or to call witnesses,
or to testify myself; the right to 1·econsideration of the Board's orders; the right to judicial
review of the Board's orders; and all rights accorded by the Administrative Procedure Act
of the State of Idaho and the laws and rules governing the practice of real estate
appraising in the State of Idaho. I hereby freely and voluntarily waive these rights in
order to enter into this Stipulation as a resolution of the pending allegations.
B.3.

I understand that in signing this Stipulation I am enabling the Board to

impose disciplinary action upon my license without further process.
C. Stipulated Discipline

C.1.

Respondent shall pay to the Board an administrative fine in the amount of

Seven Hundred Fifty Dollars and No/100 ($750.00) within thirty (30) days of the ent1y of
the Board's Order.
C.2.

Respondent shall pay investigative costs and attorney fees in the amount of

Three Thousand One Hundred and Seventy-One Dollars ($3, 170.00) within thirty (30)
days of the entry of the Board's Order.
C.3.

Within nine (9) months of the date of entry of the Board's Order,

Respondent shall obtain the following continuing education from Board-approved
providers:
a.

A ] 5-classroom-hour1 National USPAP course and successfully pass

the test administered in the course; and
b.

A 15-classroom-hour Residential Sales Comparison course.

Respondent shall submit proof of attendance, as well as proof of passing any test(s) given
1

Classroom hours as used in this Stipulation and Consent Order and in the Rules of the Real
Estate Appraiser's Board, IDAPA 24.18.01.000 el seq., will mean the appraiser taking the class and the
instructor are physically present in the same location at the same time (traditional classroom hours).
Classroom hours do not include on-line courses in which the appraiser taking the class is at a
remote location from the other appraisers taking the class or in which the appraiser taking the class is not
able to pose questions to the instructor and receive answers in real time. When a test is given in any
classroom instruction, Respondent must take the test and provide proof to the Board that Respondent has
passed the test.
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in the course(s), to the Board within 30 days of attendance of each continuing education
course.

This continuing education shall be in addition to any continuing education

Respondent is required to obtain to maintain his license.
C.4.

Respondent's License No. CRA-2007 shall be placed on probation for a

period of twelve months (12) months from the date of entry of the Board's Order. The
conditions of probation are as follows:
a.

Respondent shall comply with all state, federal and local laws, rules

and regulations governing the practice of real estate appraising in the State of Idaho.
b.

Respondent shall inform the Board in writing of any change of place

of practice or place of business within 15 days of such change.
c.

If Respondent leaves Idaho for three (3) continuous months, or

resides or practices outside of the state, Respondent must notify the Board in writing of
the dates of departure, address of intended residence or place of business, and whether
Respondent intends to return. Periods of time spent outside Idaho will not apply to satisfy
this probationary period or excuse compliance with the terms of this Stipulation.
d.

Respondent shall fully cooperate with the Board and its agents, and

shall make all relevant files, records, correspondence or other documents available
immediately upon the demand of any member of the Board and its agents.
e.

At all times during the probationary period, Respondent shall

maintain a log of all appraisals completed on a form approved by the Board. A copy of
the approved form is attached as Exhibit A. By the end of the third month and ninth
month of probation, Respondent shall submit the completed appraisal log form
postmarked no later than the last day of each monthly period to the Board at 700 West
State Street, P.O. Box 83720, Boise, Idaho 83720-0063. The Board reserves the right to
review any and all appraisal reports listed on the logs kept by Respondent. Failure to
submit completed logs to the Board postmarked by the last day of each monthly period
may result in additional discipline, including revocation of Ii censure.
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C.5.

At the conclusion of the twelve-month probationary period and provided

Respondent has complied with all other terms of this Stipulation, Respondent may request
from the Board tennination of the conditions of probation. Any request for te1mination of
probation must be accompanied by written proof of compliance with the terms of this
Stipulation.
C.6.

All costs associated with compliance with the terms of this Stipulation are

the sole responsibility of Respondent.
C. 7.

The violation of any of the terms of this Stipulation by Respondent may be

grounds for further Board discipline, including revocation of Respondent's license. The
Board therefore retains jurisdiction over this proceeding until all matters are finally
resolved as set forth in this Stipulation.
D. Presentation of Stipulation to Board

D.1.

The Board's prosecutor shall present this Stipulation. to the Board with a

recommendation for approval.
D.2.

The Board may accept, modify with Respondent's approval, or rqject this

Stipulation. If the Board rejects the Stipulation, an administrative Complaint may be filed
with the Board. Respondent waives any right Respondent may have to challenge the
Board's impartiality to hear the allegations in the administrative Complaint based on the
fact that the Board has considered and rt::iected this Stipulation. Respondent does not
waive any other rights regarding challenges to Board members.
D.3.

If the Board rejects this Stipulation, except for Respondent's waiver set

forth in Paragraph D.2., this Stipulation shall be regarded as null and void, and

admissions in this Stipulation and negotiations preceding the signing of this Stipulation
will not be admissible at any subsequent disciplinary hearing.
D.4.

Except for Paragraph D.2. which becomes effective when Respondent signs

this Stipulation, this Stipulation shall not become effective until it has been approved by a
majority of the Board and a Board member signs the attached Order.
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E. Violation of Stipulation and Consent Order
E. l.

If Respondent violates this Stipulation and Consent Order, the violation

may be considered grounds for additional discipline and the Board may impose additional
discipline pursuant to the following procedure:
a.

The Chief of the Bureau of Occupational Licenses shall schedule a

hearing before the Board to assess whether Respondent has violated this Stipulation and
Consent Order.

The Chief shall also serve notice of the hearing and charges to

Respondent and to Respondent's attorney, if any. Within fourteen (14) days after the
notice of the hearing and charges is served, Respondent may submit a response to the
allegations. If Respondent does not submit a timely response to the Board, the alleged
violations will be deemed admitted.
b.

At the hearing, the Board and Respondent may submit evidence and

present oral argument based upon the record in support of their positions.
otherwise ordered by the Board, the evidentiary record

b~fore

Unless

the Board shall be limited

to evidence relevant to whether Respondent has violated this Stipulation and Consent
Order. At the hearing the facts and substantive matters related to the violations described
in Section A shall not be at issue.
c.

At the hearing, the Board may impose additional discipline, which

may include the suspension or revocation of Respondent's license, the imposition of
fines, the recovery of costs and attorney fees incurred by the Board and/or other
conditions or limitations upon Respondent's practice.
E.2.

This Stipulation and Consent Order is the resolution of a contested case and

is a public record.
E.3.

This Stipulation contains the entire agreement between the parties, and

Respondent is not relying on any other agreement or representation of any kind, verbal or
otherwise.
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I have read the above Stipulation fully and have had the opportunity to
discuss it with legal counsel. I understand that by its terms I am waiving
certain rights accorded me under Idaho law. I understand that the Board
may approve this Stipulation as proposed, approve it subject to specified
changes, or reject it. I understand that, if approved as proposed, the Board
will issue an Order on this Stipulation according to the aforementioned
terms, and I hereby agree to the above Stipulation for settlement. I
understand that if the Board approves this Stipulation subject to changes,
and the changes are acceptable to me, the Stipulation will take effect and an
order modifying the terms of the Stipulation will be issued. If the changes
are unacceptable to me or the Board rejects this Stipulation, it will be of no
effect.
DATED this

jJ_ day of .&ri
/
J

'2011.

David Bnan Button
Respondent
Approved as to form.
DATED this - - day of _ _ _ ___, 2011.
Wright Johnson & Wayment, PLLC

Steven J. Wright
Attorneys for Respondent

I recommend that the Board enter an Order based upon this Stipulation.
DATED this _ _ day of _ _ _ _ _, 2011.
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l have read the above Stipulation fully and have had the opportunity to
discuss it with. legal counsel. I UJJderstand that by its tenns I am waiving
certain rights accorded me under Idaho law. I understand that the Board
may approve this Stipulation as proposed, approve it subject to specified
changes, or reject it. I understand that, if approved as proposed, the Board
wi11 issue an Order on this Stipulation according to the aforementioned
tenns, and I hereby agree to the above Stipulation for settlement. I
understand that if the Board approves this Stipulation subject to changes,
and the changes are acceptable to me, the Stipulation wiIJ take effect and an
order modifying the tenns of the Stipulation will be issued. If the changes
are unacceptable to me or the Board rejects tbis Stipulation, it will be of no

effect.
DATED this _}_J_ day of

.ffer; /

'2011.

I

Respondent
Approved as to fon:n.
DATED th.is

ZD day of_{\___.,.M--"---' 2011.
Wright Jobnso.n & Wayn:.i.ent, PLLC

l recommend that the Board enter an Order based upon this Stipulation.
DATED this o?nd day of

Aa.k- ,

2011.

tJ
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STATE OF IDAHO
OFFICE OF THE AITORNEY GENERAL

By~
KatheflleakaSUii

Deputy Attorney General
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ORDER
Pursuant to Idaho Code § 54-4106(2)(h), the foregoing is adopted as the decision
of the Board of Real Estate Appraisers in this matter and shall be effective on the _ _
day of
~ - ~()-I/ '2011. IT IS so ORDERED.
IDAHO STATE BOARD
OF REAL ESTATE APPRAISERS

By

~r::::...Y!J~z:._e,<Al'f 'radJ anOUSh,Chair
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this

!1f!!_ day of 6~ 2011, l caused to be

served a tlue and con-ect copy of the foregoing Stipulation and Consent Order by the
following method to:
Steven J. Wright
Wright Johnson & Wayment, PLLC
P.O. Box 50578
Idaho Falls, ID 83405-0578

IZ!u.s. Mail

D Hand Delivery
D Ce1tified Mail, Return Receipt Requested
D Overnight Mail
0Facsimile: - - - - - - - - - -

Katherine Takasugi
Deputy Attorney General
P.O. Box 83720
Boise, ID 83 720-00 I0

0U.S. Mail
Hand Delivery
D Certified Mail, Return Receipt Requested
D Overnight Mail
0Facsimile: - - - - - - - - - - IZJ Statehouse Mail

D

Bureau of Occupational Licenses
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BEFORE THE IDAHO REAL ESTATE APPRAISER BOARD
In the Matter of the License of:
CLINTON T. MARCHBANKS,
License No. CRA-63,
Respondent.

)
)
)
)
)
)
)

Case No. REA-2007-59

AMENDED FINAL ORDER

THIS MATTER is before the Board pursuant to the Findings of Fact, Conclusions
of Law and Recommended Order issued on February 2, 2009 by Kirsten L. Wallace, the
designated Hearing Officer in this case. After the Recommended Order issued, the
Respondent petitioned the Hearing Officer for reconsideration.

The Hearing Officer

denied the petition, and certified the matter as ripe for review by the Board. No party
filed exceptions to the Recommended Order or written briefing in support of any such
exceptions.
The Board, having independently reviewed the record and considered the Hearing
Officer's Findings of Fact, Conclusions of Law, and Recommended Order ai:id all other
matters of record, and good cause appearing therefore, enters the following final order.
IT IS HEREBY ORDERED as follows:
I.

Findings of Pact and Conclusions of Law. The Hearing Officer's Findings

of Fact, Conclusions of Law, and Recommended Order are attached hereto as Exhibit A.
The Hearing Officer's findings of fact and conclusions of law in that document are
adopted incorporated herein by this reference as the Board's findings of fact and
conclusions of law.
2.

Discipline Imposed. The Board may refuse to issue, refuse to renew or

may suspend, revoke an appraiser's license or certificate, censure the appraiser, fine the
appraiser up to one thousand dollars ($1,000) per violation, require the appraiser to pay
the investigative and prosecutorial costs and fees incurred by the Board, and otherwise
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sanction the appraiser. See Idaho Code §§ 54-4106(2)(h), 54-4107, 67-2609(a)(6) - (7),
and Board Rule 525 (IDAPA 24.18.01.525). The Board imposes the following discipline
upon Respondent:
a.

Suspension.

i. Active Suspension. Respondent's license is actively suspended
for one (1) year and until Respondent has fully paid to the Board the amounts described
in paragraphs 2.c. and 2.d., below. During this active suspension period, Respondent
may not engage in any acts for which a license or certification is required under the Idaho
Real Estate Appraisers Act. The active suspension period begins to run seven (7) days
from the day on which this final order issues.
u.

Withheld Suspension.

Respondent's license is additionally

suspended for another one (1) year period. The additional one (1) year suspension period
is, however, withheld and shall not begin to run, become active, or prevent Respondent
from practicing unless Respondent fails to comply with the terms of probation described
in paragraph 2.b., below. The Board, therefore, retains jurisdiction over this proceeding
until such time as Respondent fully complies with this order.
b.

Probation.

On the day Respondent's active suspension ends (see

paragraph 2.a.i, above), the Respondent will be placed on a one (1) year probation.
During the probationary period, Respondent must:

i. Successfully complete a IS-classroom hour USPAP course and a
30-classroom hour Residential Sales Comparison and Income Approach course.

1

1
Classroom hours as used herein include instruction in which:
(a)
the appraiser taldng the class and the instructor are physically present in the same location at the
same time (traditional classroom hours), or
(b) the appraiser taking the class and the instructor are connected at the same time through
videoconferencing or a similar technology, the appraiser taking the class is present in the same location with other
appraisers taking the class, and the facilities are set up for interactive two-way communication between the
instructor and the appraisers taking the class that allows question to be posed by appraisers taking the class and
answered by the instructor during the class (interactive distance learning classroom hours).
Classroom hours do not include on-line courses in which the appraiser taking the class is at a remote
location from the other appraisers taking the class or in which the appraiser taking the class is not able to pose
questions to the instructor and receive answers in real time. When a test is given in any classroom instruction, the
Respondent must take the test and provide proof to the Board that Respondent has passed the test.
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Respondent must submit proof of attendance, as well as proof of passing any test(s) given
in each course, to the Board within 30 (thirty) days of completing the course at issue.
These courses are in addition to, and shall not count towards satisfying, any other
continuing education requirement that may be imposed by Board law or rule.
ii. Respondent shall fully cooperate with the Board and its agents,
and shall make all relevant files, records, correspondence and other documents available
immediately upon the demand of any member of the Board or its agents. The Board
intends to review Respondent's logs on at least a quarterly basis.
c.

Fine. Respondent committed multiple violations in connection with

three (3) different appraisals, one of which was completed in 2003 and two of which were
completed in 2004. Respondent is, therefore, fined Three Thousand Dollars ($3000).
Respondent must pay this amount to the Board within one (I) year from the issuance of
this order.
d.

Fees and Costs. Respondent must pay the fees and costs that the

Board incurred to investigate and prosecute this matter. The amount of the fees and costs
that Respondent must pay shall be determined as follows:
1.

Within forty five (45) days from the issuance of this final

order, the State must file an affidavit, setting forth the fees and costs incurred to
investigate and prosecute this matter.
11.

If Respondent objects to the fees and costs claimed by the

State, then Respondent may, within thirty (30) days from the date on which the State
serves its affidavit, file a written objection to those fees and costs and, if he desires, a
written request for a hearing on the objection. If Respondent files a timely objection to
the State's claimed fees and costs, then the Board will consider Respondent's objection in
determining the amount of costs and fees that Respondent must pay.

If, however,

Respondent fails to file a timely objection, then the Respondent will have waived
Respondent's ability to object, and Respondent must pay the total fee and cost amount set
forth in the State's affidavit.
iii.

Within one (1) year from the issuance of this Order: (a) if
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Respondent filed a timely objection, then Respondent must pay the total fee and cost
amount as determined by the Board; or (b) if Respondent did not file a timely objection,
then Respondent must pay the total fee and cost amount set forth in the State's affidavit.
3.

Due Process Rights. This is a final order of the Board. Accordingly:
a.

Any party may file a motion for reconsideration of this final order

within fourteen (14) days of the issuance of this order. The Board will dispose of the
petition for reconsideration within twenty-one (21) days of its receipt, or the petition will
be considered denied by operation oflaw. See Idaho Code§ 67-5246(4).
b.

Pursuant to Idaho Code §§ 67-5270 and 67-5272, any party

aggrieved by this final order or orders previously issued in this case may appeal this final
order and all previously issued orders in this case to district court by filing a petition in
the district court of the county in which: (i) a hearing was held; (ii) the final agency
action was taken; (iii) the party seeking review of the order resides, or operates its
principal place of business in Idaho; or (iv) the real property or personal property,

i~ any,

that was the subject of the agency action is located.
c.

Any appeal must be filed within twenty-eight (28) days of: (i) the

issuance of this final order; (ii) the issuance of an order denying a petition for
reconsideration; or (iii) the failure within twenty-one (21) days to grant or deny a petition
for reconsideration, whichever is later. See Idaho Code § 67-5273. The filing of an
appeal to district court does not itself stay the effectiveness or enforcement of the order
under appeal.
4.

Service of Order.

The Bureau Chief of the Bureau of Occupational

Licenses shall cause a true and correct copy of this final order to be served upon the
Respondent and the State's attorney by mailing a copy to them at their respective

Ill//
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addresses, as provided.
DATED this~ day

of_M_ay_ _ _~ 2010.
IDAHO REAL ESTATE APPRAISER BOARD

By_~-Patricia Lentz, Chair

CERTIFICATE OF SERVICE

,

I HEREBY CERTIFY that on this
day of M~
'20(0, I caused to
be served a true and correct copy of the foregoing by the fo~ing method to:

Ji1h

Mary F. Gigray-Shanahan
WHITE, PETERSON P.A.
5700 E. Franklin Rd., Suite 200
Nampa, ID 83687-7901

IZJ U.S. Mail

D Hand Delivery
l JCertified Mail, Return Receipt Requested
D Overnight Mail
~Facsimile:

(208) 466-4405

D Statehouse Mail
Michael Gilmore
Deputy Attorney General
P.O. Box 83720
Boise, ID 83720-0010

0U.S.Mail
D Hand Delivery
D Certified Mail, Return Receipt Requested
D Overnight Mail
0Facsimile: - - - - - - - - Statehouse Mail

IZJ
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ORIGINAL
BEFORE THE BOARD OFREAL ESTATE APPRAISERS
STATE OF IDAHO
In the Matter of the License of:

)
)
CLINTON T. MARCHBANKS, License
)
No. CRA-63,
)
)
Respondent.
)
~~~~~~~~~~~~~~~)

Case No. REA-2010-20

FINDINGS OF FACT,
CONCLUSIONS OF LAW AND
FINAL ORDER

Having reviewed the Complaint and other documents in this matter, the Idaho
State Board of Real Estate Appraisers (hereinafter "Board") hereby enters the following
Findings of Fact, Conclusions of Law, and Final Order:

FINDINGS OF FACT
1.

Clinton T. Marchbanks (hereinafter "Respondent") is licensed by the Board

under License No. CRA-63 to engage in the practice of real estate appraising.
2.

On November 18, 2010, a formal administrative Complaint was filed in this

matter with the Board. Said Complaint is expressly incorporated herein and made a part
hereof.
3.

Copies of the Complaint, along with the Notification of Procedural Rights,

were sent to Respondent on November 18, 2010 by means of the United States Mail,
postage prepaid, both by certified mail, return receipt requested, and by regular mail. The
mailings were addressed to Respondent at his most recent home address on file with the
Board, as follows:
Clinton T. Marchbanks
16111 Hollow Road
Caldwell, Idaho 83607
4.

On November 22, 2010, the Bureau received back from the post office the

certified mail return receipt indicating that the copy of the Complaint sent by certified
mail was received at Respondent's address on November 19.
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5.

The Notification of Procedural Rights informed Respondent that, under

statutes and rules applicable to such proceedings before the Board, Respondent needed to
file a formal Answer to the Complaint within twenty-one (21) days of service of the
Complaint and that failure to timely file an Answer to the Complaint or otherwise defend
against the action would constitute a default and would be sufficient grounds for
proceeding administratively against Respondent's license without the necessity of
conducting a hearing.
6.

On January 4, 2011, a Notice of Proposed Default Order and Default Order,

along with a Notification of Procedural Rights, were sent to Respondent by means of the
United States Mail, postage prepaid, both by certified mail, return receipt requested, and
by regular mail, at the following address:
Clinton R. Marchbanks
16111 Hollow Road
Caldwell, Idaho 83607
7.

Respondent failed to contest entry of the proposed Default Order within

seven (7) days of service of the Notice of Proposed Default Order.
Oti J~nu.,auf /CJ J J..o If;
w.~.s
8.
.Cor.ic1:1rrent hennvitft, a Default Order js entered against Respondent.
Therefore, the allegations contained in the Complaint on file in this matter are admitted
as true without the necessity of conducting a hearing.
9.

As detailed in the incorporated Complaint, Respondent, while a licensed

real estate appraiser, did do the following:
COUNT ONE

10.

On or about September 30, 2009, Respondent prepared an appraisal report

for a residential, single-family property at:

18981 Fish Road, Wilder, Idaho (the

"Appraisal Report" for the "Subject Property # 1"). The Appraisal Report valued the
Subject Property #1 at Three Hundred Forty-Five Thousand Dollars ($345,000).
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11.

Respondent's appraisal report and work file for Subject Property #1 failed

to meet the following requirements of applicable USPAP Standards (2008 edition):
a.

Ethics Rule - Conduct Section, Competency Rule, Standard l, Standards

Rule 1-lCa), Cb) and Cc), Standards Rule 1-2Ce), Standard 2, Standards Rule 2-lCa) and
.{Q}. The Complainants provided Respondent with copies of four previous appraisals

completed on the Subject Property # 1 that showed a significant discrepancy in the
Respondent's calculation of square footage. Respondent refused to address this issue or
make any corrections to the Appraisal Report.
b.

Ethics Rule - Conduct Section, Competency Rule, Scope of Work Rule,

Scope of Work Problem Identification, Scope of Work Acceptability, Standard 1,
Standards Rule 1-l(a), Cb) and Cc), Standards Rule l-2Ce), Standard 2, Standards Rule 2l(a) and (b), Standards Rule 2-2(b)(vii) and (viii). Respondent's December 16, 2009
letter to the Idaho Bureau of Occupational Licenses' investigator stated, "The floor plan
sketch is the one that I did upon inspection, which is fairly close to the County Assessor's
record for living area." This was incorrect as the Canyon County Assessor record for
living area showed 4,225 square feet of combined above and below grade square footage
and the Respondent's appraisal only shows 3,400 square feet.
c.

Ethics Rule - Conduct Section, Competency Rule, Standard l, Standards

Rule 1-1 Ca), (b) and (c), Standards Rule 1-2(e) Ci), Standard 2, Standards Rule 2-1 (a)
and (b), Standards Rule 2-2Cb) (iii). The Appraisal Report's sketch of the home on
Subject Property # 1 did not have an area defined as "basement" on the floor plan drawing
and an area defined as the 2nd level in the Area Calculation Summary. Respondent's
garage square footage drawing and area calculations do not correctly show the subject
property's garage floor plan or the correct size when compared to the three separate
sketches of the home rendered by three different appraisers.
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d.

Ethics Rule - Conduct Section, Competency Rule, Scope of Work Rule,

Scope of Work Problem Identification, Scope of Work Acceptability, Standard l,
Standards Rule 1-1 (a), (b) and Cc), Standards Rule 1-2(e), Standard 2, Standards Rule 2-1
(a) and (b), Standards Rule 2-2(b) (iii), (vii) and (viii).

Variances between the

Respondent's square footage calculations and those of the Canyon County Assessor's
records and those of three additional sketches rendered by three different appraisers range
from 666 square feet to 825 square feet.

This exceeds what is acceptable by the

Respondent's peer group.
e.

Ethics Rule, Conduct Section and Record Keeping Section. Complainants'

copy and Respondent's copy of the appraisal report do not correspond in regards to the
basement square footage and the indicated value by the Cost Approach both reported on
page 2 of the reports. The Appraisal Report in the Respondent's work file does not
appear to be a true copy of the report delivered to the client.
f.

Ethics Rule and Ethics Rule - Conduct Section.

Respondent used the

homeowner's electricity to recharge his electric car and he also tried to sell the
homeowners an electric car.
COUNT TWO

12.

On or about April 30, 2010, Respondent prepared an appraisal report for a

manufactured home with outbuildings located at: 419 South Robinson Road, Nampa,
Idaho (the "Appraisal Report" for the "Subject Property #2").

The Appraisal Report

valued the Subject Property #2 at Ninety-Eight Thousand Dollars ($98,000).
13.

Respondent's Appraisal Report and work file for Subject Property #2 failed

to meet the following requirements of applicable USP AP Standards (2010-2011 edition):
a.

Standards Rule 1-l(a), Cb) and Cc) and Standards Rule 2-l(a) and (b). The

highest and best use analyses did not correctly employ appropriate methods or techniques
to produce a credible appraisal.

Respondent committed a series of errors by the

Appraisal Report's lack of specific neighborhood discussion, lack of site value support
FINDINGS OFF ACT, CONCLUSIONS OF LAW AND FINAL ORDER -
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and lack of sales comparison adjustment discussion that significantly affected the
credibility of the results. The Appraisal Report contained inconsistent price ranges for
the Subject Property #2's neighborhood.

The comment, "the market shows signs of

stabilizing after a slow market for the past year and declining values for similar housing
in the Nampa area" was misleading. The market had not stabilized and continued to
decline. The zoning classification as a "single family" was inadequate when it was
Agricultural with single family use on acreage approved. The Appraisal Report was
rendered in a careless and negligent manner.
b.

Standards Rule 1-l(a), (b) and Cc), Standards Rule 1-3(b) and Standards

Rule 2-l(a) and Cb). The highest and best use of property as a single family residential is
marked "no". The Appraisal Report states, "Would be a better site for a conventional
built home, considering the actual age of the manufactured home on the present site."
Respondent indicated the highest and best use was other than the present use, but did not
include an analysis for the opinion. If the site value was worth $35,000 (under Cost
Approach) and the overall value was $98,000, this showed the improvements have not
ended their useful lives at this location.
c.

Standards Rule 1-l(c), Standards Rule 1-4(a) and (b)(i).

The Sales

Comparison Approach included no time adjustments. In a declining market, sales that
range from 8 to 11 months old warrant a downward time adjustment. Further, the lack of
comparables in Nampa (vs. Caldwell) should have been discussed in detail.

The

comparable addresses are from Caldwell, yet the location on the grid says Nampa, which
was misleading. The comparables did not bracket the final value estimate. There was no
discussion as to the lack of Nampa manufactured home sales. In addition, under the Cost
Approach there was no support for the $35,000 site value estimate, nor detail provided
for the $35,000 depreciation site improvement.
d.

Standards Rule 1-1 (a), (b) and (c), Standards Rule 1-5(a), Standards Rule

1-6(a) and (b) and Standards Rule 2-l(a) and (b).

The adjusted range in the Sales
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Comparison Approach was $121,340 to $156,690 with a pending offer of$179,900 and a
value estimate of $98,000. The explanation: "The cost approach gives weight to the
remaining economic life of the home with lesser contributing value of the land and other
improvements where the major weight is placed in this report" is not an adequate or clear
explanation for the final reconciliation.
e.

Standards Rule 1-5(a). There was a pending sale of the Subject Property #2

at $179,000, but yet the final reconciliation was $98,000 with no explanation provided as
to this difference in value. This did not provide a clear report to the reader.
f.

Standards Rule 1-lCa), (b) and (c), Standards Rule 1-5(a), Standards Rule l-

6(a) and (b), Standards Rule 2-l{a), (b).

The Appraisal Report valued the Subject

Property #2 under the Cost Approach at $98, 160 and the Sales Comparison Approach at
$146,000. Respondent failed to discuss why the Cost Approach was superior to the Sales
Comparison Approach. Further, the Appraisal Report showed the pending sale price of
$179,000 vs. the sales comparison approach at $146,000. Respondent failed to provide
discussion as to why the sale price under the pending sale agreement was so much higher.
g.

Standards Rule 2-lCa) and (b). The allegations in paragraphs 13.(a), 13.(b),

13.(d) and 13.(f) are hereby incorporated by reference. Further, the Appraisal Report did
not provide an explanation or description of the barn (+$10,000 at +$4 psf). In addition,
there was no Federal Emergency Management Agency ("FEMA") Map number or Map
Date which was required for Fannie Mae and Federal Housing Administration
underwriting. The appraisal report did not contain sufficient information to enable the
intended users of the appraisal to understand the report properly.
h.

Ethics Rule - Conduct Section.

The allegations in paragraphs 13.(a)

through 13.(g) are hereby incorporated by reference. Respondent did not perform the
appraisal in a competent manner or in accordance with USP AP based on the allegations
set forth in paragraphs 13.(a) through 13.(g).
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6

000142

CONCLUSIONS OF LAW
1.

As a licensed real estate appraiser in the State of Idaho, Respondent is

subject to the jurisdiction of the Board and to the provisions of title 54, chapter 41, Idaho
Code. The Board is empowered by Idaho Code § 54-4106 to administer the Real Estate
Appraisers Act (hereinafter "Act") codified at title 54, chapter 41, Idaho Code and may
discipline any licensee who violates the Act. See Idaho Code § 54-4107.
2.

The Complaint was sent to Respondent at the address on file with the

Board. Respondent was duly and lawfully given notice of proceedings against his license
pursuant to the provisions ofIDAPA 04.11.01.055.
3.

Respondent's failure to plead or otherwise defend in this action authorizes

the Board, pursuant to Idaho Code § 67-5242(4) and IDAPA 04.11.01.700 et seq., to
enter an Order of Default which is as lawful as if all the allegations in the Complaint
were proved or admitted at a hearing.
4.

Respondent's acts as described in the Complaint constitute grounds for

discipline against Respondent's license to practice real estate appraising under the laws
governing the practice of real estate appraisal in the State of Idaho, specifically Idaho
Code§ 54-4107.

ORDER
THIS MATTER is before the Board pursuant to the Default Order issued
concurrently herewith. Because Respondent failed to answer or appear in this matter, a
Default Order is issued. The factual allegations set forth in the Complaint against
Respondent were deemed true and therefore, no formal hearing was held.

Now, THEREFORE, based upon the foregoing Findings of Fact and Conclusions of
Law, and good cause being shown, Respondent's actions constitute a violation of Idaho
Code § 54-4107 and it is hereby ordered as follows:
1.

That the Findings of Fact show that Respondent has committed a number of

significant and serious violations of USPAP in his appraisals. Further, this is not an
FINDINGS OFF ACT, CONCLUSIONS OF LAW AND FINAL ORDER - 7
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isolated incident, as this constitutes the third disciplinary action against this Respondent.
2.

License No. CRA-63 issued to Respondent Clinton T. Marchbanks is

hereby REVOKED. Respondent may not apply to the Board for licensure during the five
(5) year period following the date of this Order.

Additionally, before applying for

licensure, Respondent must reimburse the Board for its investigatory costs and attorney
fees incurred in this matter.

The board will not consider any application from

Respondent submitted until Respondent has reimbursed the board for these costs and
fees.
3.

Respondent shall pay a fine in the amount of Two Thousand Dollars

($2,000.00). The fine shall be paid within sixty (60) days from the date of this Order.
4.

Respondent shall pay the costs and attorney fees incurred by the State. The

State shall submit an Affidavit of Costs and Attorney Fees incurred in this matter within
forty-five (45) days of the date of this Order. Respondent shall submit any objection to
the costs and fees submitted by the State and request a hearing within thirty (30) days
from the date on which the State serves its Affidavit.

Thereafter, the Board shall

determine the amount of costs and fees awarded against Respondent, and in the event
Respondent fails to object to the costs and fees claimed by the State, Respondent shall
pay the costs and fees set forth in the State's Affidavit. The Respondent shall pay the
costs and fees as determined by the Board, or as set forth in this section, within ninety
(90) days from the date of this Order.
5.

All costs associated with compliance with the terms of this Order are the

sole responsibility of Respondent.
6.

The violation of any of the terms of this Order by Respondent may warrant

further Board action. The Board therefore retains jurisdiction over this proceeding until
all matters are finally resolved as set forth in this Order.
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7.

This is the final order of the Board.

DA TED this CJ'

day of _,.,e;.___.::::;:__
Ee-6 _ __

, 2011.

IDAHO STA TE BOARD OF
REAL ESTATE APPRAISERS

~~coo,,"·
By Brad Janoush, Chair
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NOTICE OF DUE PROCESS RIGHTS

NOTE: THIS NOTICE IS PROVIDED SOLEY FOR COMPLIANCE WITH IDAHO
CODE § 67-5248, AND IS NOT INTENDED TO REINSTATE ANY RIGHTS
PREVIOUSLY WAIVED BY RESPONDENT.
This is a final order of the Board. Any party may file a motion for reconsideration
of this final order within fourteen (14) days of the service date of this order. The Board
will dispose of the petition for reconsideration within twenty-one (21) days of its receipt,
or the petition will be considered denied by operation of law. See Idaho Code § 675246(4).
Pursuant to Idaho Code§§ 67-5270 and 67-5272, any party aggrieved by this final
order or orders previously issued in this case may appeal this final order and all
previously issued orders in this case to district court by filing a petition in the district
court of the county in which:
a.
b.
c.
d.

A hearing was held,
The final Board action was taken,
The party seeking review of the order, resides, or
The real property or personal property that was the subject of the Board
action is located.

An appeal must be filed within twenty-eight (28) days (a) of the service date of
this final order, (b) of an order denying petition for reconsideration, or (c) the failure
within twenty-one (21) days to grant or deny a petition for reconsideration, whichever is
later. See Idaho Code § 67-5273. The filing of an appeal to district court does not itself
stay the effectiveness or enforcement of the order under appeal.
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this_!]!_ day of
, 2011., I caused to be
served a true and correct copy of the foregoing by the followin method to:
Clinton T. Marchbanks
16111 Hollow Road
Caldwell, ID 83607

Katherine Takasugi
Deputy Attorney General
P.O. Box 83720
Boise, ID 83720-0010

fZJ U.S. Mail

'

0 Hand Delivery
fZ] Certified Mail, Return Receipt Requested
0 Overnight Mail
0 Facsimile: - - - - - - - - - 0U.S. Mail
0 Hand Delivery
0 Certified Mail, Return Receipt Requested
0 Overnight Mail
0Facsimile: - - - - - - - - - [Z] Statehouse Mail

Bureau of Occupational Licenses
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ORIGINAL
BEFORE THE BOARD OF REAL ESTATE APPRAISERS
STATE OF IDAHO

)
)
WILLIAMF. BASHAM,
)
License No. CRA-53,
)
)
Respondent.
)
~~~~~~~~~~~~~~-)
In the Matter of the License of:

Case No. 2011-2
STIPULATION AND
CONSENT ORDER

WHEREAS, information has been received by the Idaho State Board of Real Estate
Appraisers (the "Board") that constitutes sufficient grounds for the initiation of an
administrative action against William F. Basham ("Respondent"); and

j

WHEREAS, the parties mutually agree to settle the matter in an expeditious manner
in lieu of administrative hearings before the Board; now, therefore,
IT IS HEREBY STIPULATED AND AGREED between the undersigiied parties that this
matter shall be settled and resolved upon the following tenns:
A. Stipulated Facts and Law
A. l.

The Board regulates the practice of real estate apprai~ing in the State of

Idaho in accordance with title 54, chapter 41, Idaho Code.
A.2.

The Board has issued License No. CRA-53 to Respondent. Respondent's

license is subject to the provisions of title 54, chapter 41, Idaho Code and the Board's
rules at ID APA 24.18.01, et seq.
A.3.

Appraisals in the State of Idaho must comply with the minimum standards

set forth in the Uniform Standards of Professional Appraisal

Practice~

("USPAP"). The

2008 Edition ofUSPAP was in effect on January 4, 2010.
A.4.

On or about January 4, 2010, Respondent completed an appraisal of a single

family residential property located at: 398 W. Davenport Street, Meridian, Idaho (the
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"Appraisal Report" for the "Subject Property").

The property was valued at Two

Hundred Twenty-Seven Thousand Dollars ($227,000).
A.5.

Respondent's Appraisal Report and work file for the Subject Property failed

to meet the following requirements of applicable USPAP Standards:
(a)

Standards Rule 1-lCb). The Appraisal Report omitted the location of the

Lowe's Home Improvement store that abuts

the Subject Property to the rear and failed

to consider its potential effect on market value. The Appraisal Report should have
included the existence of the store and its effect on value (paired sales analyses) to
enable the reader to come to the same conclusion.
(b)

Standards Rule 1-l(c).

The Appraisal Report's lack of specific

neighborhood and external obsolescence discussion, lack of site value support and
sales comparison adjustment discussion resulted in a series of errors that significantly
affected the credibility of the results, if not the value estimate.
(c)

Standards Rule 1-4. The Respondent failed to support his adjustments for

age, finish/features and landscaping.
(d)

Standards Rule 2-1.: The

Appra~sal

analysis of the Lowe's Home Improyemvnt
report did not contain sufficient

Report is not clear due to the lack of

s~ore

in.format~on

to the rear of subject property. The

to enable the intended users of the

appraisal to understand the report properly.
A.6.

The allegations of Paragraphs A.4. through A.5., if proven, would violate

the laws and rules governing the practice of real estate appraising, specifically Idaho
Code§ 54-4107(1)(d) and (e), and IDAPA 24.18.01.700. Violations of these laws and
rules constitute grounds for disciplinary action against Respondent's license to
practice real estate appraising in the State of Idaho.

B. Waiver of Procedural Rights
I, William F. Basham, by affixing my signature hereto, acknowledge that:
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B.1.

I have read, understand and admit the allegations pending before the Board,

as stated in Section A, Paragraphs A.4. through A.5. I further understand that these
allegations constitute cause for disciplinary action upon my license to' practice real estate
appraising in the State of Idaho.
B.2.

I understand that I have the right to a full and complete hearing; the right to

confront and cross-examine witnesses; the right to present evidence or to call witnesses,
or to testify myself; the right to reconsideration of the Board's orders; the right to judicial
review of the Board's orders; and all rights accorded by the Administrative Procedure Act
of the State of Idaho and the laws and rules governing the practice of real estate
appraising in the State of Idaho. I hereby freely and voluntarily waive these rights in
order to enter into this Stipulation as a resolution of the pending allegations.
B.3.

I understand that in signing this Stipulation I am enabling the Board to

impose disciplinary action upon my license ~ithout further process.

C. Stipulated Discipline
C. l.

Respondent shall pay to the Board an administrative fine in the amount of

Seven Hundred Fifty and No/100 Dollars ($750.00) within Thirty (30) days of the entry of
the Board's Order.
C.2.

Respondent shall pay investigative costs and attorney fees in the amount of

One Thousand Three Hundred Eleven and 97/100 Dollars ($1,311.97) within thirty (30)
days of the entry of the Board's Order.
C.3.

Respondent's License No. CRA-53 shall be placed on probation for a

period of one (1) year from the date of entry.of the Board's Order. The conditions of
probation are as follows:
a.

Respondent shall .comply with all state, federal and local laws, rules

and regulations governing the practice of real estate appraising in the State of Idaho.
b.

Respondent shall inform the Board in writing of any change of place

of practice or place of business within 15 days of such change.
STIPULATION AND CONSENT ORDER - 3

000150

c.

If Respondent leaves Idaho for three (3) continuous months, or

resides or practices outside of the state, Respondent must notify the Board in writing of
the dates of departure, address of intended residence or place of business, and whether
Respondent intends to return. Periods oftime spent outside Idaho will not apply to satisfy
this probationary period or excuse complianc~ with the terms of this Stipulation.
d.

Respondent shall fully cooperate with the Board, and its agents, and

shall make all relevant files, records, correspondence or other documents available
immediately upon the demand of any member of the Board and its agents.
e.

Respondent shall maintain a log of all appraisals completed on a

form approved by the Board. A copy of the approved form is attached as Exhibit A.
Respondent shall submit the completed form postmarked no later than the last day of each
month to the Board at 700 W. State Street,

1st

Floor, Boise, Idaho 83702. The Board

reserves the right to review any and all appraisal reports listed on the logs kept by
Respondent. Failure ~o submit completed logs to the Board postmarked by the last day of
each month may result in additional discipline, including revocation of licensure.
C.4.

At the conclusion of the one year probationary period and provided

Respondent has complied with all .other tt'.~S of this Stipulation, Respondent may request
from the Board termination of the conditions.<;>f probation. Any request for termination of
probation must be accompanied by written proof of compliance with the terms of this
Stipulation.
C.5.

All costs associated with compliance with the terms of this Stipulation are

the sole responsibility of Respondent.
C.6.

The violation of any of the terms of this Stipulation by Respondent may

warrant further Board action.

The Board

there~ore

retains jurisdiction over this

proceeding until all matters are finally resolved as set forth in this Stipulation.
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D. Presentation of Stipulation to Board
D.l.

The Board's prosecutor shall present this Stipulation

t~

the Board with a

recommendation for approval.
D.2.

The Board may accept, modify with Respondent's approval, or reject this

Stipulation. If the Board rejects the Stipulation, an administrative Complaint may be filed
with the Board. Respondent waives any right Respondent may have to challenge the
Board's impartiality to hear the allegations in the administrative Complaint based on the
fact that the Board has considered and rejected this Stipulation. Respondent does not
waive any other rights regarding challenges to Board members.
D.3.

If the Board rejects this Stipulation then, except for R~spondent's waiver

set forth in Paragraph D.2., this Stipulation shall be regarded as null and void, and
admissions in this Stipulation and

~egotiations. preceding

the signing of this Stipulation

will not be admissible at any subsequent disciplinary hearing.
D.4.

Except for Paragraph D.2. which becomes effective when Respondent signs

this Stipulation, this Stipulation shall not become effective until it has be.en approved by a
majority of the Board and a Board member signs the attached Order.

E. Violation of Stipulation and Consent Order
E.1.

If Respondent violates this Stipulation and Consent Order, the violation

shall be considered grounds for additional discipline and the Board may impose
additional discipline pursuant to the following procedure:
a.

: The Chief of the

Burea~, of

Qccupational Licenses shall schedule a

hearing before the Board to assess whether Respondent has violated this Stipulation and
Consent Order.

The Chief shall also.· serve· notice nf the hearing and charges to

Respondent and to Respondent's attorney, if any. Within fourteen (14) days after the
notice of the hearing and charges is served, Respondent may. submit a response to the
allegations. If Respondent does not submit a timely response to thf'. Board, the alleged
violations will be deemed admitted.
STIPULATION AND CONSENT ORDER - 5
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b.

At the hearing, the Board and Respondent may submit evidence and

present oral argument based upon the record in support of their positions.

Unless

otherwise ordered by the Board, the evidentiary record before the Board shall be limited
h~s

to evidence relevant to whether Respondent

violated this Stipulation and Consent

Order. At the hearing the facts and substantive matters related to the violations described
in Section A shall not be at issue.
c.

At the hearing, the Board may impose additional discipline, which

may include the suspension or revocation of Respondent's

license~

fines, the recovery of costs and attorney fees incurred by the

the imposition of

~oard

and/or other

conditions or limitations upon Respondent's practice.
E.2.

This Stipulation and Consent Order is the resolution of a contested case and

is a public record.
E.3.

This Stipulation contains the entire agreement between the parties, and

Respondent is not relying on any other agreement or representation of any kind, verbal or
otherwise.
I have read the above Stipulation fully and have had the opportunity to
discuss it with legal counsel. I understand that by its terms I am waiving
certain rights accorded me under Idaho law. I understand that the Board
may approve this Stipulation as proposed, approve it subject to specified
changes, or reject it. I understand that, if approved as proposed, the Board
will issue an Order on this Stipulation according to the aforementioned
terms, and I hereby agree to the above Stipulation for settlement. I
understand that if the Board approves this Stipulation subject to changes,
and the changes are acceptable to me, the Stipulation will take effect and an
order modifying the terms of the Stipulation will be issued. If the changes
are unacceptable to me or the Board rejects this Stipulation, it will be of no
effect.

',

..

.
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DATED thiJ

day,hl\0..sz,~, 2010.

William F. Basham
Respondent

I recommend that the Board enter an Order based upon this Stipulation.
DATED this

'I/It.

day of ]}11~

'2010.
STATE OF IDAHO
OFFICE OF THE ATTORNEY GENERAL

By~
KatheliaaSllgi

Deputy Attorney General

ORDER

Pursuant to Idaho Code § 54-4106(2)(h), the foregoing is adopted as the decision
of the Board of Real Estate Appraisers in this matter and shall be effective on the _ _
day of !??co/ 7 , 2010. IT IS SO ORDERED.
IDAHO STATE BOARD
OF REAL ESTA TE APPRAJSERS

By

L~"-c:.c:.l(JJl.-Brad J anoush,

Ch~ir
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CERTIFICATE OF SERVICE

/-ttJ!

~ t>1~

I HEREBY CERTIFY that on this
day of
2010, I caused to be
served a true and correct copy of the foregoing by the following method to:
William F. Basham
2701 N. 26th Street
Boise, ID 83702

~U.S. Mail
D Hand Delivery
~Certified Mail, Return Receipt Requested
D Overnight Mail
D Facsimile:

D
Katherine Takasugi
Deputy Attorney General
P.O. Box 83720
Boise, ID 83720-0010

-~---

Du.s.Mail
D Hand Delivery
D Certified Mail, Return Receipt Requested
D Overnight Mail
0Facsimile: - - - - - - - - - ~ Statehouse Mail

~~~
TullaCOfY:Chief'
Bureau of Occupational Licenses
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Case# _ _ _ _ _ _~
IDAHO REAL ESTATE APPRAISER BOARD
APPRAISAL LOG
Date
mm/dd/vvvv

Property Identification
R

Type
NR

Complexity
NC

c

Approach( es) used
I
c
s

A

Involvement
FR
DR

#of
signers

Appraised
Value($)

..

AFFIDAVIT
I hereby certify that the information provided on the above log is true and correct and represents actual appraisals completed by me, that I maintain a complete
appraisal and work file for each appraisal listed, a!ld that I will submit any appraisal and/or work file immediately upon the request of the Board or its agent.

Appraiser Signature
State of
County of _ _ _ _ __
Subscribed and sworn to before me this _ _ _ day of

(SEAL)

License#

20_ _

Notary Public for the State of _ _ _ _ _ __

EXHIBIT

My Commission e x p i r e s - - - - - - - - - BO!--REA/DAL-10/IS/07

I

L

ORIGINAL
BEFORE THE IDAHO REAL ESTATE APPRAISER BOARD

In the Matter of the License of:
JOHN A. RICH,
License No. CGA-413,
Respondent.

)
)
)
)
)
)
)

Case No. REA-2008-75
FINAL ORDER

THIS MATTER is before the Board pursuant to the Findings of Fact, Conclusions
of Law and Recommended Order issued on October 26, 2009 by Jean Uranga, the
designated Hearing Officer in this case.

No party has filed exceptions to the

Recommended Order or written briefing in support of any such exceptions.
The Board, having independently reviewed the record and considered the Hearing
Officer's Findings of Fact, Conclusions of Law, and Recommended Order and all other
matters of record, and good cause appearing therefore, enters the following final order.
IT IS HEREBY ORDERED as follows:
1.

Findings of Fact and Conclusions of Law. The Hearing Officer's Findings

of Fact, Conclusions of Law, and Recommended Order are attached hereto as Exhibit A.
The Hearing Officer's findings of fact and conclusions of law in that document are
adopted incorporated herein by this reference as the Board's findings of fact and
conch,1sions of law, as except as follows. The Board declines to adopt paragraph 4 of the
Hearing Officer's Conclusions of Law section, at page 5 of Exhibit A. Instead, the Board
makes the following conclusion of law in paragraph 4' s place:
"4. This matter involved a two count Complaint.
a. Count One. The Board has adopted the hearing officer's
findings of fact as to Count One of the Complaint. The Board
concludes that Respondent's established actions are grounds for
discipline under the laws and rules governing the practice of real
estate appraising, specifically Idaho Code § 54-4107(l)(e) (Board
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may sanction a licensee for "Being negligent or incompetent, as
defined in" USPAP, in developing an appraisal, in preparing an
appraisal report or in communicating an appraisal") and IDAPA
24.18.01.700 (adopting USPAP as the rules of conduct and ethics for
Idaho licensees).
b. Count Two. The Board has adopted the hearing officer's
findings of fact as to Count Two of the Complaint. The Board
concludes, however, that failing to comply with the Board's prior
order is not grounds for discipline under the laws and rules
referenced in Count Two of the Complaint; i.e. under Idaho Code §
54-4107(1)(d) or IDAPA 24.18.01.525. See Complaint, p. 5 if 11.
The cited statute allows the Board to sanction a licensee for
"Violating the provisions of this chapter or any rules of the board."
The only rule of the board identified in Count Two, IDAPA
24.18.01.525, merely specifies that the Board may fine a licensee or
order a licensee to pay costs and fees if the licensee violates Idaho
Code § 54-4107(1). The cited statute and rule do not e?Cpress that
the Board may discipline a licensee for violating the Board's prior
order.
2. Discipline Imposed. The Board may refuse to issue, refuse to renew or may
suspend, revoke an appraiser's license or certificate, censure the appraiser, fine the
appraiser up to one thousand dollars ($1,000) per violation, require the appraiser to pay
the investigative and prosecutorial costs and fees incurred by the Board, and otherwise
sanction the appraiser. See Idaho Code §§ 54-4106(2)(h), 54-4107, 67-2609(a)(6) - (7),
and Board Rule 525 (IDAPA 24.18.01.525). The Board sanctions the Respondent as
follows:
a. Probation and Suspension. If Respondent applies to renew or reinstate
his license, or seeks any new licensure or certification from this Board, as a condition of
such renewal, reinstatement, licensure, or certification, Respondent must, in addition to
any other requirements imposed by law or rule, Respondent must serve a period of
suspension and probation, and pay a fine and the Board's fees and costs to investigate and
prosecute this matter as stated below:
b. Period of Probation and Suspension. If Respondent renews or reinstates
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his license, or is granted new licensure or certification from the Board, Respondent shall
immediately begin a one '( 1) year probationary period. That probationary period shall
coincide with a one (1) year suspension. All but the first ninety (90) days of that
suspension period are withheld, pending Respondent's successful completion of all terms
of probation. During the ninety (90) day active suspension period (and any additional
active suspension that may be imposed for failure to comply with the terms of probation),
Respondent may not engage in any acts for which a license or certification is required
under the Idaho Real Estate Appraisers Act. The remaining, withheld suspension period
will not become active, or prevent Respondent from practicing unless Respondent fails to
comply with the terms of probation described in paragraph 2.c., below. The Board,
therefore, retains jurisdiction over this proceeding until such time as Respondent fully
complies with this order.
c. Terms of Probation. During Respondent's one (1) year probation period,
Respondent must:

i. Obtain Education. Successfully complete a 15-classroom hour
USPAP course and a 30-classroom hour Residential Sales Comparison and Income
Approach course. 1 Respondent must submit proof of attendance, as well as proof of
passing any test(s) given in each course, to the Board within 30 (thirty) days of
completing the course at issue. These courses are in addition to, and shall not count
towards satisfying, any other continuing education requirement that may be imposed by
Board law or rule.

1

Classroom hours as used herein include instruction in which:
(a)
the appraiser taking the class and the instructor are physicalJy present in the same location at the
same time (traditional classroom hours), or
(b) the appraiser taking the class and the instructor are connected at the same time through
videoconferencing or a similar technology, the appraiser taking the class is present in the same location with other
appraisers taking the class, and the facilities are set up for interactive two-way communication between the
instructor and the appraisers taking the class that allows question to be posed by appraisers taking the class and
answered by the instructor during the class (interactive distance learning classroom hours).
Classroom hours do not include on-line courses in which the appraiser taking the class is at a remote
location from the other appraisers taking the class or in which the appraiser taking the class is not able to pose
questions to the instructor and receive answers in real time. When a test is given in any classroom inslruclion, Lhe
Respondent must take the test and provide proof to the Board that Respondent has passed the test.
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ii. Cooperate and Provide Documents. Fully cooperate with the
Board and its agents, and make all relevant files, records, correspondence and other
documents available immediately upon the demand of any member of the Board or its
agents. The Board intends to review Respondent's logs on at least a quarterly basis.
iii. Pay Fine. Pay a One Thousand Dollars ($1,000) fine to the
Board by the end of the probationary period.
iv. Pay Fees and Costs. Respondent must pay the fees and costs that
the Board incurred to investigate and prosecute this matter. The amount of the fees and
costs that Respondent must pay shall be determined as follows:
(a)

Within forty five (45) days from the issuance of this

final order, the State must file an affidavit, setting forth the fees and costs incurred to
.investigate and prosecute this matter.
(b)

If Respondent objects to the fees and costs claimed by

the State, then Respondent may, within thirty (30) days from the date on which the
State serves its affidavit, file a written objection to those fees and costs and, if he
desires, a written request for a hearing on the objection. If Respondent files a timely
objection to the State's claimed fees and costs, then the Board will consider Respondent's
objection in determining the amount of costs and fees that Respondent must pay. If,
however, Respondent fails to file a timely objection, then the Respondent will have
waived Respondent's ability to object, and Respondent must pay the total fee and cost
amount set forth in the State's affidavit.
(c).

By the end of the probationary period:

(i) if

Respondent filed a timely objection, then Respondent must pay the total fee and cost
amount as determined by the Board; or (ii) if Respondent did not file a timely objection,
then Respondent must pay the total fee and cost amount set forth in the State's affidavit.
3.

Due Process Rights. This is a final order of the Board. Accordingly:
a.

Any party may file a motion for reconsideration of this final order

within fourteen (14) days of the issuance of this order. The Board will dispose of the
petition for reconsideration within twenty-one (21) days of its receipt, or the petition will
FINAL ORDER - 4
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be considered denied by operation of law. See Idaho Code§ 67-5246(4).
b.

Pursuant to Idaho Code §§ 67-5270 and 67-5272, any party

aggrieved by this final order or orders previously issued in this case may appeal this final
order and all previously issued orders in this case to district court by filing a petition in
the district court of the county in which: (i) a hearing was held; (ii) the final agency
action was taken; (iii) the party seeking review of the order resides, or operates its
principal place of business in Idaho; or (iv) the real property or personal property, if any,
that was the subject of the agency action is located.
c.

Any appeal must be filed within twenty-eight (28) days of: (i) the

issuance of this final order; (ii) the issuance of an order denying a petition for
reconsideration; or (iii) the failure within twenty-one (21) days to grant or deny a petition
for reconsideration, whichever is later. See Idaho Code § 67-5273. The filing of an
appeal to district court does not itself stay the effectiveness or enforcement of the order
under appeal.

4.

Service of Order.

The Bureau Chief of the Bureau of Occupational

Licenses shall cause a true and correct copy of this final order to be served upon the
Respondent and the State's attorney by mailing a copy to them at their respective
addresses, as provided.
J.;:...

DATED this~ day of
1/A

"
lf;uJJ,

'2010.
IDAHO REAL ESTATE APPRAISER BOARD

Patricia Lentz, Chair

FINAL ORDER - 5

000161

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this~ day of
Zeto , I caused to
be served a true and correct copy of the foregoing by the o o ing method to:

John A. Rich
690 Riverwalk Pkwy., Apt. 112
Logan, UT 84321

Brian C. Wonderlich
Deputy Attorney General
P.O. Box 83720
Boise, ID 83720-0010

~U.S.Mail
D Hand Delivery
~ Certified Mail, Return Receipt Requested
Overnight Mail
0Facsimile: - - - - - - - - - 0 Statehouse Mail

D

0U.S.Mail
D Hand Delivery
D Certified Mail, Return Receipt Requested
D Overnight Mail
0Facsimile: - - - - - - - - - .~ Statehouse Mail
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ORlGlNAL
BEFORE THE BOARD OF REAL ESTATE APPRAISERS

RECEIVED
STATE OF IDAHO
In the Matter of the License of:

)

)
JOHN A. RICH,
)
)
License No. CGA-413,
)
Respondent.
)
~~~~~~~~~~~~~~)

OCT 28 ·2009
OCCUPATIONAL LICENSES

Case No. REA-2008-75
FINDINGS OF FACT,
CONCLUSIONS OF LAW AND
RECOMMENDED ORDER

Having reviewed the Complaint and other documents in this matter, the Hearing
Officer hereby enters the following Findings of Fact, Conclusions of Law, and
Recommended Order:
FINDINGS OF FACT

1.

John A. Rich (hereinafter "Respondent") is licensed by the Idaho State

Board of Real Estate Appraisers (hereinafter "Board") under License No. CGA-413 to
engage in the practice ofreal estate appraising in the State ofldaho.
2.

On April 2, 2009, a formal administrative Complaint was filed in this matter

with the Board. Said Complaint is expressly incorporated herein and made a part hereof.
3.

Copies of the Complaint, along with the Notification of Procedural Rights,

were sent to Respondent on May 27, 2009 by means of the United States Mail, postage
prepaid, both by certified mail, return receipt requested, and by regular mail.

The

mailings were addressed to Respondent at his most recent home address on file with the
Board, as follows:
JolmA. Rich
690 Riverwalk Pkwy., Apt. 112
Logan, UT 84321
4.

The certified mail return receipt indicates that the copy of the Complaint

sent by certified mail was received at Respondent's address on June 1, 2009. In addition,
FINDINGS OF FACT, CONCLUSIONS OF LAW AND RECOMMENDED ORDER - 1
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the envelope containing a copy of the Complaint which was sent to Respondent by regular
mail was not returned to the sending office.
5.

The Notification of Procedural Rights informed

Re~pondent

that, under

statutes and rules applicable to such proceedings before the Board, Respondent needed to
file a formal Answer to the Complaint within twenty-one (21) days of service of the
Complaint and that failure to timely file an Answer to the Complaint or otherwise defend
against the action would constitute a default and would be sufficient grounds for
proceeding administratively against Respondent's license without the necessity of
conducting a hearing.
6.

onru. 14, ADO:l a Notice of Proposed Default Order and Default Order,

along with another copy of the Complaint and Notification of Procedural Rights, were
sent to Respondent by means of the United States Mail, postage prepaid, both by certified
mail, return receipt requested, and by regular mail, at the following address:

John A. Rich
690 Riverwalk Pkwy., Apt. 112
Logan, UT 84321
7.

Respondent failed to contest entry of the proposed Default Order within

seven (7) days of service of the Notice of Proposed Default Order.
8.

Concurrent herewith, a Default Order was entered against Respondent.

Therefore, the allegations contained in the Complaint on file in this matter are admitted as
true without the necessity of conducting a hearing.
9.

As detailed in the incorporated Complaint, Respondent, while a licensed

real estate appraiser, did do the following:
COUNT ONE

On or about July 2, 2003, Respondent, with the assistance of a trainee, prepared an
appraisal report for the property located at 2458 Contact Avenue in Hollister, Idaho (The
"Subject Property").
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Respondent's appraisal report and work file for the Subject Property failed to meet
the following requirements of applicable USPAP Standards (2002) 1:
a.

Ethics Rule, Recordkeeping: The work file was incomplete and did not

contain adequate evidence of Respondent's research and analyses necessary to produce a
credible appraisal. The appraisal stated that the assistant helped with the appraisal
assignment in gathering data on comparable sales and the Subject Property,
photographing and printing pictures, preparing maps and addendums, and packaging the
report. It is unknown what Respondent actually contributed to the report. Including the
attic area in the GLA was a 586
1603 ft2 to 1017

ft2

ft2

error that changed the GLA of the subject from

and would have affected the comparable sales by $11,700. It also

changed the comparability of the Subject Property to the sales selected by Respondent.
b.

Ethics Rule, Conduct:

The sales selected, the erroneous GLA and the

absence of any discussion concerning the Subject Property's location in a very limited
real estate market were signs that Respondent was trying to reach the predetermined value
estimated by the client.
c.

Competency Rule:

The appraisal contained genenc descriptions and

comments about the area. The actual address of the Subject Property is in Hollister, a
very small community with. limited amenities approximately 20 to 25 miles from Twin
Falls, but Respondent's report stated that it was in Twin Falls, a much larger town with
full services, schools and employment. 2 The sales selected were located in superior areas
with much stronger market demands, but no location adjustments were made to reflect
this factor. The assistant stated in his response to the Bureau of Occupational Licenses
investigator that he did not understand how to calculate GLA for a residential appraisal,
which showed his lack of competence to perform a residential appraisal report and
1

On July 2, 2003, the Board's adoption of the 2002 edition ofUSPAP was in effect. See IDAPA
24.18.01.004 (2003) (effective 5/3/03 to 3/19/04).
2

According to U.S. Census data, Hollister's estimated population in July 2003 was 238, and
Twin Falls' population was 36, 742.
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Respondent's lack of competence in supervising the assistant. The "Explanation of Sales
Comparison Adjustments" was based on MLS listings from Utah while the Subject
Property is located in Idaho.
d.

Standards Rules 1-l(a), (b) and Cc): The address of the Subject Property

was incorrectly reported; the GLA used in the report was overstated by 586

ft2;

the

"Explanation of Sales Comparison Adjustments" was based on another State's data while
the Subject Property was located in Idaho; and data that would support the conclusions
reached in the appraisal were not included in the work file or provided by Respondent
during the investigation.
e.

Standards Rule 1-4(a): The Subject Property was on a residential site of

12,500 :ft2, but all of the properties used by Respondent in the Sales Comparison Analysis
were on larger sites. The Subject Property would not appeal to a buyer desiring a larger
site. The comparable sales were also in larger towns with stronger real estate markets and
superior overall market appeal. Respondent did not recognize this difference, and no
adjustment was made for location. The GLA was reported as 1603 ft2 when it was
actually 1017 ft2, a significant error.
f.

Standards Rules 2-lCa), (b) and (c): The error in calculating GLA and a

lack of knowledge of the local market have a strong effect on the report. Comments
about support for the market adjustments were based on Utah rather than Idaho,
information in the report was not reported in a clear and accurate manner, and comments
are generic and tend to mislead the reader.
g.

Standards Rule 2-2: The report did not prominently state what appraisal

report option was used to prepare the report.
h.

Reconciliation: Respondent and the assistant were not familiar with the real

estate market in the Subject Property's county and were not competent in the ANSI
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guidelines for calculating square footage. Square footage was grossly overstated, and
sales on larger sites in superior market areas were used without making location
adjustments.
COUNT TWO
10.

As detailed in the incorporated Complaint, Respondent, while a licensed

real estate appraiser, did do the following:
On November 19, 2007, a Final Order was entered against Respondent by the
Board in Case No. REA-2007-95 for Respondent's failure to obtain his mandatory
continuing education. Respondent was ordered to pay a $500 fine and $250 in costs and
attorney's fees, for a total of $750, within 90 days of the date of the Order, or by
February 17, 2008.
Respondent has failed to pay any portion of the $750 he was ordered to pay in
Case No. REA-2007-95.
CONCLUSIONS OF LAW
1.

As a licensed real estate appraiser in the State of Idaho, Respondent is

subject to the jurisdiction of the Board and to the provisions of title 54, chapter 41, Idaho
Code.
2.

The Complaint was sent to Respondent at the address on file with the

Board. Respondent was duly and lawfully given notice of proceedings against his/her
license pursuant to the provisions ofIDAPA 04.11.01.055.
3.

Respondent's failure to plead or otherwise defend in this action authorizes

the Board, pursuant to Idaho Code § 67-5242(4) and IDAPA 04.11.01.700, to enter an
Order of Default which is as lawful as if all the allegations in the Complaint were proved
or admitted at a hearing.
4.

Respondent's acts as described in the Complaint constitute a violation of

the laws governing the practice of appraising in the State of Idaho, specifically Idaho
Code§§ 54-4107(1)(d) and (e) and IDAPA 24.18.01525 and IDAPA 24.18.01.700.
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ORDER
Based upol'l: the foregoing, it is the recommendation of the Hearing Officer that the
Board take such action as it deems appropriate consistent with the Findings of Fact and
Conclusions of Law stated above.
DATED this

i7/CO

day of

Q~

.2o_ffL.

~~~

JEAN URANGA
Hearing Officer

JJ

NOTICE OF DUE PROCESS RIGHTS
·s is a recommended order of' the Hearing Officer. It will not bee

without a · n of the Board. Any party may file a petition for reconsid tion of this
er with the Hearing Officer issuing the order within
rteen (14) days
recommended
of the service date
this order. The Hearing Officer issuing thi recommended order
will dispose of any petitI for reconsideration within twenty-o (21) days of its receipt,
or the petition will be cons1 ed denied by operation of w. See Idaho Code§ 675243(3).
Within twenty-one (21) days after (a
(b) the service date of a denial of a petition r
onsideration from this recommended
order, or (c) the failure within twenty- e (21) da to grant or deny a petition for
reconsideration from this recommen
order, any party
in writing support or take
exceptions to any part of this rec
ended order and file brie s ·
position on any issue in the P, ceeding.
Written briefs · support of or taking exceptions to the recommended
er shall
be filed with the oard. Opposing parties shall have twenty-one (21) days to res
The Board
schedule oral argument in the matter before issuing a final order. The
Board wi issue a final order within fifty-six (56) days of receipt of the written briefs or
oral a
ent, whichever is later, unless waived by the parties and for good cause shown.
Board may remand the matter for further evidentiary hearings if further factual
evelopment of the record is necessary before issuing a final order.
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this~ day of t:e\QW , 2o_Qj, I caused to
be served a true and correct copy of the foregoing by the following method to:
John A. Rich.
690 Rive1walk Pkwy., Apt. 112
Logan, UT 84321

IZ!u.s. Mail

D Hand Delivery
!ZI Certified Mail, Return Receipt Requested
D Overnight Mail
0Facsimile: - - - - - - - - -

Brian C. Wonderlich
Deputy Attorney General
P.O. Box 83720
Boise, ID 83720-0010

!Zlu.s. Mail

D Hand Delivery
D Certified Mail, Return Receipt Requested
D Overnight Mail
0Facsimile: - - - - - - - - 0
E-mail: _ _ _ _ _ _ _ _ _ __

~,,,z~

JEAN URANGA~
Hearing Officer

FINDINGS OF FACT, CONCLUSIONS OF LAW AND RECOMMENDED ORDER - 7

·

~:~:lt

~

:r

000169

\

ot::L

1

ORIGINAL.
BEFORE THE IDAHO REAL ESTATE APPRAISER BOARD

In the Matter of the License of:
MICHAEL WILLIAM LOUIE,
License No. CRA-1430,

)
)
)
)
)
)

Case No. REA-2007-153
FINAL ORDER

Respondent.
~~~~~~~~-)

TIIISMATTER is before the Board pursuant to the Findings of Fact, Conclusions
of Law and Recommended Order issued on June 30, 2010, by Jean Uranga, the
designated Hearing Officer in this case (hereafter, the "Recommended Order"). The
Recommended Order was accompanied by a Schedule for Review of Recommended
Order.
After the, Recommended Order issued, Respondent petitioned the Hearing Officer
for reconsideration. The Hearing Officer granted the petition in part, and denied it in part.

See JuJy 26, 2010, Order Partially Granting and Partially Denying Request for
Reconsideration (hereafter, the ''Reconsideration Order"). 1
No party has filed exceptions to the Recommended Order or written briefing in
support of any such exceptions. This matter is now ripe for review by the Board.
The Board, having had the opportunity to independently review the record and to
consider the Recommended Order and all other matters of record, and good cause
appearing therefore, enters the following final order.
IT IS HEREBY ORDERED as follows:
1.

Findings of Fact and Conclusions of Law. The Recommended Order is

attached hereto as Exhibit A. The Reconsideration Order is attached hereto as Exhibit B.

1

The Recommended Order contains two clerical errors, which the Board corrects. First, the
penultimate paragraph at page 18 states that "the 2006 Edition of USPAP Standards Rule 1-1 is identical
to the 2005 Edition Rule previously cited on Page 11 of this decision." The cited page should be "Page
9." Second, the last, bolded heading on page 20 refers to "Standards Rule 1-2(6)." The heading should
refer to "Standards Rule 1-2(c)."
FINAL ORDER - 1
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The Board adopts the Hearing Officer's findings of fact and conclusions of law in the
Recommended Order, as modified by the Reconsideration Order, and those documents
are incorporated herein by this reference as the Board's findings of fact and conclusions
oflaw.
2.

Discipline Imposed.

The Board may refuse to issue or to renew an

appraiser's license or certificate, suspend or revoke the appraiser's license or certificate,
censure the appraiser, fine the appraiser up to one thousand dollars ($1,000) per violation,
require the appraiser to pay the investigative and prosecutorial costs and fees incurred by
the Board, and otherwis~ sanction the appraiser. See Idaho Code §§ 54-4106(2)(h), 544107, 67-2609(a)(6) - {7); and Board Rµle 525 (IDAPA 24.18.01.525). Based on its
findings and conclusions, the Board sanctions Respondent as follows:
a.

Suspension.

R~spondent' s

license is suspended. The suspension

consists of an active suspension period during which Respondent may not practice as a
real estate appraiser

mthe State of Idaho, and an additional stayed suspension period

during which Respondent may practice while on probation. The suspension is, more
specifically, as follows:
1.

Active Suspension.

Respondent's license is suspended for

eighteen (18) months and until Respondent has fully paid to the Board the amounts
described in paragraphs 2.c and 2.d below and obtained an order from the Board lifting
the suspension. To obtain an order from the Board lifting the suspension, Respondent
must submit a written request to the Board asking the Board to lift the suspension and
demonstrating to the Board that Respondent has served the 18-month suspension, fully
paid all amounts owed to the Board, and otherwise complied with the order to date.
During this active suspension period, Respondent shall not engage in any acts for which a
license or certification is required under the Idaho Real Estate Appraisers Act. The
period of active suspension shall begin to run fourteen (14) days from the service date

FINAL ORDER - 2
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listed on the certificate of service attached to this order.2
11.

Stayed Suspension.

At the conclusion of the 18-month active

suspension, Respondent's license is suspended for an additional one (1) year period. This
additional one (1) year suspension shall be stayed and shall not begin to run or prevent
Respondent from practicing unless Respondent fails to comply with the terms of
probation described in paragraph 2.b below. If Respondent violates probation in any
respect, the Board, after giving Respondent notice and an opportunity to be heard, may
revoke probation. and impose the additional one (1) year suspension that was stayed. The
Board, therefore, retains jurisdiction over this proceeding until the matter is final. Further,
the period of probation shall be extended until the matter is final.
b.

Probation. On the day Respondent's active suspension ends (see

paragraph .2.a.i above), Respondent will be placed on probation. The probation will last
for one (1) year and u11til such time as the Board orders the probation terminated. To
obtain an order from the Board terminating the probation, Respondent must submit a
written request to the Board asking the Board to terminate the probation and
demonstrating to the Board that Respondent has successfully completed one (1) year's
worth of probation. To successfully complete probation, Respondent must comply with
the following terms of probation:
i.

Submit Monthly Logs. For each month during the probation

year, Respondent must maintain, on the form attached hereto as Exhibit C, a log
documenting all appraisals completed during the month (e.g., if the Board lifts the initial
2

Respondent must, at all times, maintain an active license status with the Board, including during
any periods of suspension. The fact that Respondent's license has been suspended does not excuse
Respondent's obligation to renew his license as required by law. Idaho Code § 67-2614 states: "All
persons required to procure licenses from the bureau of occupational licenses as a prerequisite to
engaging in a trade, occupation or profession must annuaJly renew the same prior to the license holder's
birthday ...." Further, "[i]In case of failure to renew a license prior to the expiration date, the bureau
shall immediately cancel the same foJlowing the date of expiration ...." If Respondent's license expires
for failure to renew, periods of time during which the license is expired shall not count towards satisfying
the suspension or probationary periods referenced herein, or excuse Respondent from complying with the
terms of this order.
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suspension on January 1, 2012, then Respondent's first monthly log must document all
appraisals from January 1, 2012, to February 1, 2012, the second log must document all
appraisals from February 1, 2012 to March 1, 2012, etc.). At the end of each month,
Respondent must submit the completed monthly appraisal log to the Board at 700 W.
State Street, 1st floor, Boise, Idaho 83702. In order to be timely, the log must be delivered
to the Board's office or postmarked no later than five (5) days following the end of the
monthly period to which the log pertains. The Board intends to review Respondent's
logs. The Board reserves the reserves the right to review any and all appraisal reports
listed on the logs, as well as any documentation relating to such appraisal reports.
11.

Cooperate with the Board. During the probation year,

Respondent must fully cooperate with the Board and its agents. This shall include,
without limitation, making all relevant reports, files, records, correspondence and other
documents available immediately upon the demand of any member of the Board or its
agents, and appearing in person at interviews/meetings as directed by the Board or its
agents.
m.

Comply with Law. During the probation year, Respondent

must comply with all federal, state, and local laws, rules, and regulations governing the
practice of real estate appraising in Idaho, and with all orders of the Board (including
without limitation paragraph 2.e below).
c.

Fine. Respondent committed multiple violations in connection with

three (3) different appraisals. Respondent is, therefore, fined Three Thousand Dollars
($3,000). Respondent must pay this amount to the Board within one (1) year from the
service date of this order.
d.

Fees and Costs. Respondent must pay the fees and costs incurred by

the Board to investigate and prosecute this matter. 3 The amount of the fees and costs that

3

The Board has the authority to award fees and costs under Idaho Code §§ 54-4107 and 672609(a)(6), and Board Rule 525 (IDAPA 24.18.01.525).
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Respondent must pay shall be determined as follows:
I.

Within forty-five (45) days from the service date of this

Order, the State must file an affidavit, setting forth the fees and costs incurred to
investigate and prosecute this matter.
11.

If Respondent objects to the fees and costs claimed by the

State, then Respondent may, within thirty (30) days from the date on which the State
serves its affidavit, file a written objection to those claimed fees and costs and, if he
desires, a written request for a hearing on the objection. Respondent's objection must
identify the items of fees and costs to which he objects, and specify why Respondent
believes those items of fees and costs are

unreasonable~

If Respondent files a timely

objection to the State's claimed fees and costs, then the Board will consider Respondent's
objection in determining the amount of costs and fees that Respondent must pay. If,
however, Respondent fails to file a timely objection, then Respondent will have waived
Respondent's ability to object, and Respondent must pay the total fee and cost amount set
forth in the State's affidavit.
m.

Within

n~nety

(90) days from the service date of this Order:

(a) if Respondent filed a timely objection, then Respondent must pay the total fee and
cost amount as determined by the Board; or (b) if Respondent did not file a timely
objection, then Respondent must pay the total fee and cost amount set forth in the State's
affidavit.
e.

Tolling During Out-Of-State Residence/Practice. If Respondent

leaves Idaho for three (3) continuous months, or resides or practices outside Idaho,
Respondent must promptly notify the Board in writing of the dates of departure, address
of intended residence or place of business, whether Respondent intends to return, and the
date of return. Such time periods shall not apply to satisfy or reduce the probationary
period, or any suspension, or excuse Respondent's compliance with the terms of this
order.
FINAL ORDER - 5
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Due Proceis Rights. This is a :final order of the Board. Accordingly:

3.

a.

Any party may file a motion for reconsideration of this final order

within fourteen (14) days of the service date of this order. The Board will dispose of the

petition fo.rreconsideration within twenty-one (21) days ofits receipt, or the petition will
be considered denied by operation of law. See Idaho Code § 67-5246(4).

b.

Pmsuant

to Idaho Code §§

67-5270 and 67-5272, any party

aggrieved by this final order or orders previously issued itl this case may appeal this final
order and all previously issued orders .in. this case to district court by filing a petition in
the district court of the coUn.ty in which: (i) a hearing was hcld; (ii) the :final agency

action was taken; (iii) the party seeking review of the order resides, or operates its
principal place of business 'in Idaho; or (iv) the real property or personal property, if any,
that was the subject of the agency action is located.

c.

Any

app~al

must be fi]ed within twenty-eight (28) days of: (i) the

service date of this final order; (ii") the service date of an order denying a petition for

reconsideration; or (ill) the failure within twenty-one (21) days to grant or deny a petition
for reconsideration, whichever is later. See Idaho

C:ode § 67-52?3.

The filing of an

appeal to district court does not itself stay the effectiveness or enforcement of the order
under appeal.

4.
Licenses

Service of Order.
sh~l

The Bureau Chief of the Bureau of Occupational

cause a true and correct copy of this final order to be served upon the

Respondent and the State's attorney by mailing a copy to them at their respective
addresses, as provided.
DATED this -1'1.6day of

ltC!) UeMb~olO.
IDAHO REAL ESTATEAPPRAISERBOARD
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 51:!2 day of &{;r1emke&, 2010, I caused to be
served a true and correct copy of the foregoing by the following method to:
Donald C. Robertson
Attorney at Law
Lopez & Kelly, PLLC
P.O. Box 856
Boise, ID 83701
Kathy Takasugi
Deputy Attorney General
P.O. Box 83720
Boise, ID 83720-0010

fZJ U.S. Mail
D Hand Delivery
fZ] Certified Mail, Return Receipt Requested

D Overnight Mail

0Facsimile: _ _ _ _ _ _ _ _ __
Statehouse Mail

D

0U.S.Mail
D Hand Delivery
D Certified Mail, Return Receipt Requested
Overnight Mail
D Facsimile: _ _ _ _ _ _ _ _ __
fZ] Statehouse Mail

D

~~
Tana Cory, Bureau chief
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RECEIVED
JEAN R. URANGA
Hearing Officer
714 North 5th Street
P.O. Box 1678
Boise, Idaho 83701
Telephone: (208) 342-8931
Facsimile: (208) 384-5686

JUL·O 9 2010
OCCUPATIONAL LICENSES

Idaho State Bar No. 1763

BEFORE THE BOARD OF REAL ESTATE APPRAISER
STATE OF IDAHO

In the Matter of the

Licen_se of:
MICHAEL WILLIAM LOUIE,
License No. CRA-1430,
Respondent.

)
)
)
)
)
)
)

Case No.

REA-2007~153

FINDINGS OF FACT,
CONCLUSIONS OF LAW
AND RECOMMENDED OR,.DER

.This matter came on for hearing onJanuary20, 21and26, 2010, before JeanR, Uranga, the
designated Hearing Officer. Michael William Louie appeared in person and by and through his
attorney of record, Donald Robertson. Brian Wonderlich, Deputy Attorney General, appeared
representing the Idaho Bureau of Occupational Licenses.
The IBOL presented the testimony of Cindy Rowland and Georgia Brown. Mr. Louie
presented the testimony of Joseph Huffi.nan. Mr. Louie did not testify. Both parties presented
documentary evidence.
Following the close ofthe hearing, a briefing schedule was established. Mr. Wonderlich was
to file his Brief two weeks after receipt of the transcript. Respondent would have two weeks after
Exhlbit._-;fl,___"--'..
Page
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receipt ofIBOL's Briefto file a response and IBOL would have one week to reply. The transcripts
were prepared and a copy was received by the Hearing Officer on February 8, 2010.
Thereafter, the parties stipulated to defer briefing in an effort to try to negotiate a settlement.

An Order consistent with the parties stipulation was signed by the Hearing Officer March 16, 2010.
Thereafter, negotiations failed. IBOL's Post-Hearing Memorandum was received April 19,
2010. Respondent's Closing Argument andBriefingwasreceivedMay 3, 2010. IBOL's reply was
mailed May 10, 2010.
Michael William Louie is licensed by the Idaho Real Estate Appraisers Board, License No.
CRA-1430, as a certified residential appraiser. Mr. Louie's CRA license was issued July 1, 2005.
Previously, on September 14, 2003, Mr. Louie has been issued a licensed residential appraise!"
license, LRA-855.
At all times mentioned in these Findings of Fact, Mr. Louie was licensed to practice and did
practice real estate appraising in the State of Idaho. Mr. Louie owns and operates his appraisal
business under the name All Access Appraisal, with a business office located in Boise, Idaho.
On May 16, 2007, Mr. Louie entered into a Stipulation and Consent Order with the Board
of Real Estate Appraisers, Case No. REA-2007-49. (Exhibit X.) In that Stipulation, Mr. Louie
admitted violating various USP AP standards with respect to an appraisal. Some of the concerns
addressed in the current pending complaint were admitted to as violations in the prior Stipulation
and Order. He was required to talce a 15 hour Residential Sales Comparison Approach Course and
a 15 Unit National USP AP Course. He was further placed on probation for a period of one year.
One condition of his probation was that he would comply with all state, federal and local laws, rules
and regulations governing the practice of real estate appraising in the State ofidaho. The Order was
signed by the Chair of the Idaho State Board of Real Estate Appraisers on June 5, 2007. II
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Credibility of Experts:

Both parties presented the testimony of expert witnesses. IBOL presented the testimony of
Georgia Brown and Mr. Louie presented the testimony of Joseph Huffinan. During the hearing and
as part of the post-hearing briefing, both parties attacked the credibility of the othe~ party's expert.
Ms. Brown testified she did a USPAP Standard 3 review ofMr. Louie's three appraisals. She
has been a licensed Idaho real estate appraiser since 1991. Ms. Brown prepared three written
appraisal reviews. Each of her written reviews clearly and unequivocally stated they were being
conducted pursuant to USPAP Standard 3; however, as Mr. Louie's expert pointed out, and Ms.
Brown conceded, Ms. Brown's Standard 3 review failed to include a signed certification as required
byUSPAP Standards Rule 3-3.
Mr. Huffinan testified the failure ofMs. Brown to include these certifications .invalidated her
reviews completely. Mr. Huffinan further contended the complaints filed by Patricia Lentz similarly
were defective for failing to include the necessary certification. However, Mr. Huffman provided
testimony supporting Mr. Louie's appraisals and criticizing the reviews done by Ms. Brown, but Mr.
Huffman testified he did not conduct and was not required to conduct a USP AP Standard 3 review
of either Mr. Louie's appraisal or Ms. Brown's appraisal review. Mr. Huffinan testified USPAP is
not applicable when one is rendering an expert opinion as an advocate. Mr. Huffinan did not provide
a citation to any provisions of USPAP which would exempt an advocate from complying with
Standard 3. In fact, if his contention is correct, Ms. BroWn's testimony as IBOL's expert witness
would similarly not be subject to Standard 3.
USP AP Standard 3, the 2008-2009 Edition, deals with appraisal review, development and
rep01ting. Standard 3 states:
Exhlblt_fl___
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fu performing an appraisal review assignment, an appraiser acting as
a reviewer must develop and report a credible opinion as to the
quality of another appraiser's work and must clearly disclose the
scope of work performed.
Comment: Appraisal review is the act or process of developing and
communicating an opinion about the quality of all or part of the work
of another appraiser that was performed as part of an appraisal,
appraisal review, or appraisal consulting assignments .
. . . appraiser review requires the. reviewer to prepare a separate report
setting forth the scope of work performed and the results of the
appraisal review.
Ih the context of this case, both Ms. Brown and Mr. Huffman were developing and communicating
opinions about the quality of all or part of the work of another appraiser.
Standard 3 then includes various rules which identify information which must be included
in the aJ?praisal review. Standards Rule 3-3 does require that a written appraisal review report
contain a signed certification "similar in content to the following form." While it is true Ms. Brown
did not use the verbatim language of the certification, a review of her written reports indicates her
report did include statements covered by the certification. She further testified under oath at the
hearing. Standards Rule 3-4 does allow oral appraisal review reports. Consequently, the Hearing
Officer finds and concludes Ms. Brown's reports and testimony are not disqualified solely because
she failed to include the signed ce1iification set forth in USPAP Standards Rule 3-3.
fu addition, Ms. Brown's opinions are consistent with the opinions of four other Idaho
appraisers. fu her complaints, Patricia Lentz expressed her opinions regarding USP AP violations
in the Bird Drive and Arapho appraisals. Pam Rheinschild expressed her opinions regarding USP AP
violations in the fudian Creek Road appraisal in her complaint. Richard Bauer stipulated to USPAP
violations in Mr. Louie's appraisal of Bird Drive. Finally, Chase Hodgson stipulated to numerous
USP AP violations in the Arapho and Indian Creek Road appraisals.
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Further, the Hearing Officer finds and concludes that, while Mr. Huffman is qualified as a
USP AP expert, his opinions at the hearing lack credibility because he clearly testified he was hired
as an advocate for Mr. Louie and did not conduct a Standard 3 review of either Mr. Louie's appraisal
reports or Ms. Brown's appraisal review. Mr. Huffman admitted he didnotevenreviewMr. Louie's
work files and had no knowledge of the Idaho appraisal market.
Mr. Louie further argued that the two complaints filed by Ms. Lentz should carry no weight
and should be disregarded because Ms. Lentz did not comply with Standards Rule 3. IBOL did not
offer the complaints of Ms. Lentz as evidence. The complaints were admitted as evidence at the
request of Mr. Louie and over the objection of IBOL. There is no contention by IBOL that Ms.
Lentz' complaints constituted an appraisal review or were intended to be art appraisal review of Mr.
Louie's appraisals.

COUNT ONE

148A BIRD DRIVE, KETCHUM, IDAHO
On February 8, 2006, Mr. Louie received an appraisal request :from Columbia Mortgage for
property located at 148A Bird Drive, Ketchum, Idaho. (Exhibit 103.) The purpose of the loan was
a refinance of this secondary residence for $1 million dollars.
On February20, 2006, Mr. Louie submitted his completed appraisal to Columbia Mortgage.
A full copy of that appraisal is included as Exhibit 101. Mr. Louie appraised the value of the
property at $1,800,000.00 as ofFebmary 18, 2006.
On February 9, 2007, the IBOL received a complaint dated December 8, 2006, from Patti
Lentz, a Ketchum real estate appraiser. (Exhibit D.) Ms. Lentz is also a member of the Board of
Real Estate Appraisers for the State ofldaho and had been hired by an unidentified client to perform
Exhibit 11__g<g"
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a desk review of Mr. Louie's appraisal. In her complaint, Ms. Lentz alleged multiple errors in the
appraisal. Her complaint contends the errors in Mr. Louie's appraisal report represent a lack of
competency and resulted in an appraised value significantly higher than market data would support.
The complaint was assigned to IBOL investigator, Cindy Rowland, who conducted an
investigation. Her investigative report was admitted as Exhibit A, which was received by IBOL on
April 10, 2008. The exhibits to Ms. Rowland's report were not included in Exhibit A. As part of
her investigation, Mr. Rowland obtained Mr. Louie's work file and his response to the allegations.
All ofthose written materials were submitted.to an outside reviewer, Georgia Brown, who conducted
a Standard3 review and prepared an eight page written report regarding Mr. Louie's appraisal of the
property located on 148A Bird Drive.
With respect to Mr. Louie's appraisal of 148A Bird Drive, another appraiser, Richard Bauer,
didadeskteviewonFebruary27, 2006, and found no problems with Mr. Louie's appraisal. (Exhibit
114.) However, Mr. Bauer later entered into a Stipulation and Consent Order On September 11,
2009, with the Board ofReal Estate Appraisers admitting that he had.violated USP AP and applicable
statutes by overlooking and missing significant errors ip Mr. Louie's appraisal. (Exhibit 115.)
Count One of the IBOL Complaint alleges that, with respect to his appraisal of 148A Bird
Drive, Mr. Louie violated the USP AP Standards 2005 Edition by violating the Ethics Rule, Recordkeeping; Competency Rule; Standards Rules 1-l(a),(b) and (c); Standards Rule 1-4 (a); and
Standards Rules 2.l(a),(b) and (c).
Ethics Rule, Recordkeeping:

The USPAP Ethics Rule on Recordkeeping for 2005 requires an appraiser to prepare a work
file for each appraisal
which must include various .information and:
.
Exh1b1t._A
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. . . all other data, information, and documentation necessary to
support the appraiser's opinions and conclusions and to show
compliance with this Rule and all other applicable Standards or
references to the location(s) .of such other documentation.
The work file must be retained for at least five (5) years after preparation of the appraisal or at least

two (2) years after final disposition of any judicial proceeding in which the appraiser provided
testimony. The comments to this Rule indicate the purpose of the work file is to preserve evidence
of the appraiser's consideration of all applicable data and statements.required by USPAP and other
information ne:cessary to support the appraiser's opinions.
As alleged in Paragraph 7.a.i.A of the Complaint, the MLS sheet in Mr. Louie's work file
which he used for taxes, homeowner's dues, and sales history was for a different townhouse in the
·same development. Jn his Brief, Mr. Louie contends that, when he went to the subject property he
realized he had pulled the wrong MLS data sheet and kept it in his work file only because his
handwritten diagram was on there. Mr. Louie contends he advised Cindy Rowland of his mistake,
but she did not remember that conversation. Since Mr. Louie did not testify, there is no factual
support for his contentions. In fact, infortnatiort front the incorrect MLS data sheet was utilized in
the appraisal report including the incorrect prior sale date and selling price and the real estate taxes.
As alleged in Paragraph 7.a.i.B of the Complaint, the parcel number and unit number on the
MLS data sheet in Mr. Louie's work file was for a different townhouse than the subject townhouse.
Paragraph 7.a.i.C alleges the square footage and other data in the work file did not agree with
the description of the subject. After measuring the property and calculating the square footage, Mr.
Louie's appraisal found the gross living area to be 2;095 square feet. The MLS listing for the subject
property which was in effect when the appraisal was being done listed the total square footage of
livable space as 2029 square feet and a May, 2007 MLS listing stated the livable space was 2072
Exhlbitl--'"Ad.--.
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square feet. (Exhibit 109.) No credible evidence was presented on the actual square footage of the
subject so it is possible Mr. Louie's personal measurements were conect. The Hearing Officer finds
IBOL has not established a USP AP violation on this issue.
As alleged in Paragraphs 7 .a.ii.A and B of the Complaint, the only sales data retained in Mr.
Louie's work file was for the four comparables used in the appraisal. However, IBOL has not
established that sales data from properties not used for comparables is required to be maintained in
a work file.
As alleged in Paragraph 7.a.ii.C, Mr. Louie's work file was incomplete and did not show due
diligence to verify data pertaining directly to the subject, including, but not limited, to sales history
for the subject, current taxes and homeowner's assessments and current listing information.
Conclusions of Law:
Mr. Louie's work file with respect to his appraisal of 148A Bird Drive violates the USPAP
Ethics Rule: Recordkeeping as set forth in Paragraphs 7.a.i.A and B and 7.a.ii.C.
Competency Rule:
The 2005 Edition of USP AP Competency Rule provides that, prior to accepting an
assignment, an appraiser must have the knowledge and experience to complete the assignment
competently or alternatively, must disclose the lack of knowledge or experience and the steps taken
to complete the assignment competently. Competency includes an appraiser's familiarity with a
specific type of property, a market, a geographic area or analytical method.
In his appraisal on Page 1, Mr. Louie described the "Neighborhood Boundaries" as: "The
subject neighborhood is defined as the general city limits of Ketchum. The mountains to the West,
Sun Valley to the East, Rural out of town limits to the North and South." His appraisal included
additional comments regarding the Ketchum/Sun Valley area. Mr. Louie.further incorrectly noted
Exhlbit.__/4......___
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the property values in the area were increasing and the demand/supply was in balance.
fu Paragraph 7.b.i ofthe Complaint, IBOL alleged the appraisal had general descriptions and

comments which did not accurately describe the location, neighborhood build-up, value ranges,
housing trends or then current land use breakdown. Mr. Louie's neighborhood description is very
general and does not clearly describe the subject neighborhood. He also incorrectly noted the
neighborhood was suburban when it was urban.
fu Paragraph 7.b.ii of the Complaint, it is alleged that Mr. Louie's appraisal did not support

comments about "superior design" or "finest qualitymaterials and finishes." In fact; oh Page 12 of
Exhibit 101, at the top of the page, Mr. Louie's appraisal does set forth finish details which support
hi~

opinion regarding the quality ofmaterials and finishes and the design of the home. IBOL has not

establi.shed the allegations of this paragraph.
As alleged in Paragraph 7.b.iii of the Complaint, the appraisal's generic comments do not
show knowledge of the area or of marketing influence that affect market values.
Conclusions of Law:

Mr. Louie's appraisal violates the USPAP Competency Rule as set forth in Paragraphs 7.b.i
and 7.b.iii.
Standards Rules 1-l(a), (b) and (c):

The 2005 Edition of USP AP Standards Rule 1-1 states:
fu deveioping a real property appraisal, an appraiser must:

(a)

be aware of, understand, and correctly employ those recognized methods and techniques that are necessary to produce
a credible appraisal;

(b)

not commit a substantial error of omission or commission that
significantly affects an appraisal; and
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(c)

not render appraisal services in a careless or negligent
manner, such as by making a series of errors that, although
individually might not significantly affect the results of an
appraisal, in the aggregate affects the credibility of those
results.

As alleged in Paragraph 7.c.i of the Complaint, Mr. Louie's appraisal used 2003 taxes and
homeowner' s association assessments when more current 2005 taxes and homeowner' s association
assessments were available from the Assessor's Office and the homeowner' s association records.

Mr. Louie admitted he used information which was not current.
As alleged in Paragraph 7.c.ii of the Complaint; Mr. Louie's appraisal incorrectly stated the
subject property had been sold October 15, 2004, for $1 million dollars. That statement was
incorrect and was based upon the incorrect MLS data for a different unit included in Mr. Louie's
work file. The evidence establishes the subject property was actually purchased by the current
•'

homeowner op. November 21, 2003, for $825,000.
The undisputed evidence establishes that, at the time of Mr. Louie's appraisal, the
homeowner had the property listed for sale at a price of $1,395,000. Mr. Louie's appraisal failed to
disclose the current listing information for the property as alleged in Paragraph 7.c.iii. Mr. Louie
admitted this allegation.
As alleged in Paragraph 7.c.iv, Mr. Louie's generic comments regarding the neighborhood
were overly broad and inadequate.
In Paragraph 7.c.v of the Complaint, it is alleged that Mr. Louie's report misdescribed the

lot's shape. Mr. Louie described the shape as rectangular and Ms. Lentz claimed the lot as flag
shaped. A copy of the plat map was attached to Ms. Lentz' complaint and that plat map establishes
the lot is not rectangular as Mr. Louie stated in his appraisal.
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In Paragraph 7.c.vi of the Complaint, it is alleged Mr. Louie's report misstated zoning and
flood zone information. Mr. Louie admitted his report misstated this information.
As discussed above, Mr. Louie's appraisal report did include information to support its claim
of"superior design" and "qualitymaterials." IBOL has not established a USP AP violation as alleged
in Paragraph 7.c.vii.
Conclusions of Law:

Mr. Louie's appraisal report violates Standards Rule 1-l(a), (b) and (c) as Set forth in
Paragraphs 7.c.i, 7.c.ii, 7;c.iii, 7.c.iv, 7.c,v ~d 7c.vi.
. Standards Rule 1-4(a):
The 2005 Editjon of USPAP includes Standards Rule 1-4 whiqh requires an appraiser to
collect, verify and analyze all information applicable to the appraisal problem and: "When a sales
comparison approach is applicable, an appraiser 111ust analyze such comparable sajes data as are
available to indicate a value conclusion."
Paragraphs 7.d.i through viii of the Complaint include allegations that Mr. Louie used
improper comparables. The MLS listings for the four comparables utilized by Mr. Louie were
admitted as Exhibit 107. MLS listings for the same four properties were also run by Patti Lentz and
were included as Exhibit 108.
As alleged in Paragraph 7.d.ii of the Complaint, Mr. Louie's work file did not show any
attempts to verify sales data with listing or selling agents. As noted, Standards Rule 1-4 requires
an appraiser to collect "and verify" information used in the appraisal process.
As alleged in Paragraph 7.d.iii, with respect to Comparables number 2 and 4, Mr. Louie
incorrectly used the list price, rather than the sales price. Consequently, his calculations in the
appraisal are incorrect.
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As alleged in Paragraph 7.d.iv, with respect to Comparable #1, that property was reported
on Mr. Louie's appraisal as a townhouse when it was in f~ct a condominium and he made no analysis
of the differences between the two.
As alleged in Paragraph 7.d.v, Comparable #2 was sold fully finished and was much larger
than the subject. No adjustment was made for the personal prop.erty included in the purchase.
As alleged in Paragraph 7.d.vi, Comparable #3 was much larger than the subject; however,
the evidence does not clearly establish that Comparable #3 had superior interior and exterior finish.
As alleged in Paragraph 7.d. vii, Comparable #4 was much larger than the subject; however,
the evidence does not clearly establish that Comparable #4 was superior in location and amenities.
As alleged in Paragraphs 7.d.ix and x, Mr. Louie's appraisal reported that the subject property
was last sold October 15, 2004 for $1 million dollars. That information is incorrect. In fact, the
subject was purchased by the current owner November 21, 2003 for $825 ,000 andwas actually listed
for sale from December 22, 2005 to April 14, 2006 for $1,395,000. Mr. Louie failed to report either
the original purchase price or the current listing price.
IBOL has not established the allegations set forth in Paragraph 7 .d.xi.
As alleged in Paragraph 7.d.xii, the "as-is" value of site improvements of $300,000 noted by
Mr. Louie in his appraisal are not supported in the report or in the work file.
As alleged in Paragraph 7.ct.xiii, the $50,000 fence and $300,000 site improvements noted
by Mr. Louie in his appraisal are not supported in the report or in the work file.
As alleged in Paragraph 7.ct.xiv, neither the appraisal nor Mr. Louie's work file describe the
steps he followed to collect, verify or analyze information necessary for credible assignment results.
ill his defense, Mr. Louie contends that Mr. Huffman testified the selection of comparable

properties is a subjective exercise which will vary from appraiser to appraiser. Mr. Lo~resented
.
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no testimony to explain or justify his selections of comparables and Mr. Huffinan did not render an
opinion on the actual comparables selected. Exhibit 116 indicates that multiple other more similar
properties were available to use as comparables and provided better comparables.
Conclusions of Law:

Mr. Louie's appraisal report violates Standards Rule 1-4(a) as set f01th in Paragraph 7.d.i,
ii, iii, iv, v, viii, ix, x, xii, xiii and xiv.
Standards Rules 2-l(a), (b) and (c):
The 2005 Edition of USP AP includes Standards Rules 2-1 which states:
Each written or oral real property appraisal report must:
(a) clearly and accurately set forth the appraisal in a manner that will
not be misleading;
(b) contain sufficient information to enable the intended users of the
appraisal to understand the report properly; and
(c) clearly and accurately disclose all assumptions, extraordinary
assumptions, hypothetical conditions, and limiting conditions used in
the assignment.
As alleged in Paragraph 7.e.i of the Complaint, Mr. Louie's appraisal ignored active listing
information on the subject property and valued the property at $405,000 more than the owner, in
conjunction with his realtor, listed the property for sale. In addition, the purpose of the appraisal was
for a refinance loan and the existence of attempts by the owner to sell the property would have been
relevant and important information for the lender.
As set forth in Paragraph 7.e.ii ofthe Complaint, the comparable properties were not the best
available because three were significantly larger and the actual sale prices of two comp arables were
incorrect. In addition, one was a condo, not a townhouse.
IDOL has not established the allegations of Paragraphs 7.e.iii or iv.
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Conclusions of Law:

Mr. Louie's appraisal report violates Standards Rule 2-l(a), (b) and (c) as set forth in
Paragraphs 7.e.i and 7.e.ii.

COUNT TWO

107 ARAPAHO, HAILEY, IDAHO
Onfyfay31, 2007,Mr. Louie received a Request for Appraisal from Liberty Financial Group,
Inc., for 107 "Arapahoe". (Exhibit 203.) That Request for Appraisal was apparently put on hold
while construction was completed. On September 12, 2007, a second Requestfor Appraisal was sent
to Mr, Louie by Liberty Financial Group, Inc. (Exhibit 204,) The comments to that request state:
"The construction is complete onthis property and is ready for you to move forward now." Mr.
Lowe conducted the appraisal with an effective date of September 30, 2007. The completed appraisal
is found at Exhibit 201.
On April 18, 2008, the IBOL received another complaint from Patricia Lentz against Mr.
Louie. (Exhibit E.) The complaint does not indicate how Ms. Lentz became aware of or had access
to Mr. Louie's appraisal, but her complaint alleges a wide range of minor and major discrepancies
and errors.
The investigation was assigned to. Cindy Rowland, who conducted an investigation and
prepared a report. (Exhibit B.)
Chase Hodgson, License No. RT-1654, assisted Mr. Louie in the appraisal as a t~ainee. Mr.
Hodgson entered into a Stipulation and Consent Order with the Idaho Board of Real Estate
Appraisers in March, 2009 stipulating to findings that the appraisal for 107 Arapaho in Hailey,
Idaho, had a significant number of errors and USP AP violations. (Exhibit 4.) Georgia Brown also
Exhibit
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prepared a Standard 3 review regarding this p~·operty and P,rovided sworn testimony at the hearing.
(Exhibit 202.)
Ethics Rule, Recordkeeping:

The 2006 Edition ofthe USPAP Ethics Rule on Record.keeping is identical to the Rule in the
2005 Edition. This Rule requires an appraiser to prepare a work file for each appraisal which must
include various information and:
. . . all other data, information, and .documentation nece~sary to
support the appraiser's opinions and. conclusions and to show
compliance with this Rule and all other applicable Standards, or
references to the location(s) of such other documentation.
The work file must be retained for at least five (5) years after preparation of the appraisal or at least
two (2) years after final disposition of any judicial proceeding in which the appraiser provided
testimony. The coinments to this Rule indicate the purpose of the work file is to preserve evidence
ofthe appraiser's consideration of all applicable data and statements required by USP AP and other
information necessary to support the appraiser's opinions.
As alleged in Paragraph 10.a.i ofthe Complaint, the basement drawing in the appraisal report
does not match the foundation of the main floor in the report and consequently, one wall of the shop
area of the basement was misdrawn by approximately six feet. Mr. Louie argues that an error in the
dimensions is petty. However, a review ofthe floor plans in the report indicates that the walls of the
shop were misdrawn because the first floor and basement foundations did not match. Mr. Louie
should have caught that discrepancy. It appears the error occurred in a misreading of his own hand
drawings included as Exhibit 205. Page 3 indicates that he correctly measured the basement wall
as 17 feet, but incorrectly translated that to 11 feet in the report. In addition, he had no measurements for the actual shop walls in his hand drawings.
Exhibit'-_.._il._..__
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As alleged in Paragraph 10.a.ii of the Complaint, the appraisal report stated the home was
under construction when it had been completed. Mr. Louie argues that the fact that driveway pavers
still needed to be installed meant the property was "under construction." The evidence establishes
the home itself was completed. In fact, the request for appraisal sent by Liberty Financial Group
stated that the construction was complete.
IBOL has not established the conduct alleged in Paragraphs 1O.a.iii and iv violates USP AP.
In Paragraph 10.a.v ofthe Complaint, it is alleged theMLS data on the four comparable sales

differed from the data in the appraisal report on items including room counts, number of bathrooms
and. furnishings. However, in briefing, IBOL was only able to point to one instance where the
number of bedrooms for Comparable #1 was reported as five rather than four. While Mr. Louie
admitted this error, that error is minor and no other discrepancies were proven. IBOL has not
established USPAP violations alleged in this paragraph.
As alleged in Paragraph 10.a.vi, Mr. Louie's work file did not include any information on
the purchase price of the subject site, and did not include zoning information or notes for site
location, view, access or drainage. In his brief, Mr. Louie argues that since Idaho is a non-disclosure
state information on the purchase of the subject site is not "reasonably or publicly available" and
could not be included in a work file. However, in this case, the builder was also the homeowner and
borrower and Mr. Louie would have had ready access to information on the purchase price of the lot.
In addition, in his scope of work, Mr. Louie indicated that efforts would be made to verify sales data

with persons directly involved in the transactions. Mr. Louie failed to do so. The evidence
establishes the zoning is R-5· which requires five acre parcels and the subject was 1.7 acres.
Consequently, the zoning in this case is important because the lot could potentially be a
nonconforming use.
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While it is true Mr. Louie's report misspelled the street name, that is the name that was
provided to him by the lender and is a minor error. Interestingly, several individuals misspelled the
street name including the Board investigator in her report and the architect in the construction plans.
(Exhibit 212, p. 6.) IBOL has not established that these allegations violate USP AP.
Conclusions of Law:

Mr. Louie's work file with respect to his appraisal ofl 07 Arapaho violates the USP AP Ethics
Rule: Recordkeeping as . set forth in Paragraph 10.a.i, Paragraph 10.a.ii and Paragraph 10.a.vi.
Competency Rule:

The 2006.Edition ofUSP AP Competency Rule is identical to the 2005 counterpart. That rule
provides that, prior to accepting an assignment, art appraiser must have the knowledge and
experience to complete the assignment competently or alternatively, must disclose the lack of
knowledge or experience and the steps talcing to complete the assignment competently.
As alleged in Paragraphs 10.b.i and ii, the neighborhood description as the general city limits
of Hailey was incorrect since the property was located outside of the city limits of Hailey in an area
known as the midvalley between Ketchum and Hailey. The appraisal report inadequately described
the location as being within '\he city limits of Hailey. The additional comments related to the
neighborhood again incorrectly suggests that the property is located in Hailey and fails to detail the
subject's actual neighborhood. Instead, the neighborhood description is a general description of the
entire Sun Valley area and the property is not "very close" to the Hailey downtown area as described
in the appraisal report.
Conclusions of Law:

Mr. Louie's appraisal report violates the USP AP Competency Rule as alleged in Paragraphs
1O.b.i and ii.
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Scope of Work:

The 2006 Edition of USPAP Standards regarding the Scope of Work Rule requires an
appraiser to identify the problem to be solved, detennine and perform the scope of work necessary
to develop credible assignment results and disclose the scope of work in the report.
As alleged in Paragraphs 1O.c.i and ii ofthe Complaint, Mr. Louie's work file was inadequate
to show what steps were taken to complete the appraisal as outlined in the scope of work and did not
disclose the role and involvement and analysis of his trainee, Mr. Hodgson.
In his brief, Mr. Louie argues that he clearly defined his scope of work on Page 4 of Exhibit
201 and argues that the· Rule does not reqµire·that his work file establish that he has acu1ally

performed the scope of work. In ;fact, the scope ofwork rule does require an appraiser to "detennine
and perform1' the scope of work which would include documentation of steps take to perfonn the
scope of work. In addition, the scope of work included in the report at Paragraph 5 states Mr, Louie
will prepare the appraisal in compliance with the USPAP. As will be discussed hereafter, USP AP
does require disclosure of assistance provided by others in the appraisal process.
Conclusions·of Law:

Mr. Louie's appraisal report.violates the scope of work rule as alleged in Paragraphs 10.c.i
and ii.
Standards Rules 1-l(a), (b) and (c):

The 2006 Edition of USPAP Standards Rule 1-1 is identical to the 2005 Edition Rule
previously cited on Page 11 of this decision.
As alleged in Paragraph 1O.d.i ofthe Complaint, and as discussed above, the appraisal report
misstated the home was under construction when it was completed.
Exhibit
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As alleged in Paragraph 10.d.ii, the appraisal report did not include a plat map. Mr. Louie
admitted this was an error. (Exhibit 214, p. 2.)
As alleged in Paragraph 10.d.iii of the Complaint, while the appraisal disclosed the fact that
the property zoning was R-5, the report did not discuss the fact that R-5 zoning requires a minimum
of 5 acre parcels and the lot was possibly a nonconforming use. In fact, on Page 5 of his appraisal,
Mr. Louie noted the zoning compliance was "legal" without any documentation to establish that
statement. The scope of work, Paragraph 3, did. require Mr. Louie to investigate and analyze any
pertinent easements or restrictions.
As alleged in Paragraph 10.d.iv qf the

Complaint~

the report noted the heat source was

propane, but failed to discuss that propane is an unusual heat source for a house of that size.
As alleged in Paragraph 10.d.v of the Complaint, the appraisal report incorrectly stated the
driveway would be asphalt when, in fact, the owner had provided Mr. Louie with. a document
indicating that 12,000 feet ofpavers were being installed in the driveway.
Paragraph 10.d.vi of the Complaint alleges the appraisal failed to mention the apartment
above the garage which would rent for $1,250 per month as disclosed in the document provided to
Mr. Louie by the owner. However, the drawings included in the appraisal report on Page 21 do
disclose the second floor bonus room. No adequate evidence has been presented to establish that
the space is or could be.rented for $1,250 per month. IBOL has not established a violation of
USP AP as alleged in this Paragraph.
As alleged in Paragraph 10.d.vii of the Complaint, the appraisal misstated the number of
fireplaces as four when there are five. Mr. Louie admitted this error.
As alleged in Paragraph 1O.d.viii of the Complaint, the appraisal did not include blueprints
which were readily available since the owner and builder was also the loan appliAt and the
ExhlbiL
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blueprints were readily available. Given the size and value of this property, inclusion of the
blueprints would have been significant to support the credibility of the appraisal.
As alleged in Paragraph 1O.d.ix of the Complaint, the report's diagrams of the basement were
incorrect and inadequate for this type of property as discussed above.

In Paragraph 10.d.x, IBOL alleges the report's discussion of improvements was limited for
the quality and cost of the home. IBOLhas presented inadequate evidence to support this allegation.

In Paragraph l O.d.xi of the Complaint, IBOL alleges the report misreported MLS data in the
sales comparison grid.

The only error noted was the fact that Comparable #1 misreported one

bedroom. As discussed above, IBOL has ·not established a USP AP violation as alleged in this
Paragraph.
As alleged in Paragraph 1O.d.xii of the Complaint, the report omitted the available prior sales
hi~tory

of the lot.
.As alleged in Paragraph 10.d.xiii of the Complaint, the report's comments wer~ generic and

not subject or neighborhood-related.

Conclusions of Law:
Mr. Louie's appraisal report violates Standards Rule 1-l(a), (b) and (c) as sets forth in
Paragraphs 10.d.i, ii, iii, iv, v, vii, viii, ix, xii, and xiii.

Standards Rule 1-2(6):
The 2006 Edition of USPAP Standards Rule 1-2(c) requires an appraiser, in developing a real
property appraisal to:
identify the type and definition of value, and, if the value opinion to
be developed is market value, ascertain whether the value is to be the
most probable price:
1.

in te1ms of cash; or
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n.

in terms of financial arrangements equivalent to cash; or

111.

in other precisely defined terms; and

iv.

if the opinion of value is to be based on non-market financing
or financing with unusual conditions or incentives, the terms
of such financing must be clearly identified and the
appraiser's opinion oftheir contributions to or negative influence on value must be developed by analysis of relative
market data.

The comment to this USPAP Rule provides that, when developing an opinion ofmarket value, the
appraiser must also develop an opinion ofreasonable exposure time linked to the value opinion.
As alleged in Paragraph 10.e.iofthe Complaint, the report stated thatthemarketingtime was
over six months by checking a box on the appraisal; but did not further discuss that fact. The
evidence establishes the marketing time for such a large and expensive home would be significantly
longer than six months. Whiie Mr. Huffinan testified USPAP does not require an extensive
discussion of marketing time, the comment clearly indicates that the appraiser must develop an
opinion ofreasonable exposure time linked to the value opini.on. Mr. Louie did not do so.
As alleged in Paragraph 1O.e.ii, Ms. Brown ·stated in her report that the average marketing
time for properties in the area was 15 months and that the subject property was valued more than
65% above the highest sale in the history of the subdivision which would affect marketing time.

Conclusions of Law:
Mr. Louie's appraisal report violates the USPAP Standards Rule 1-2(c) as set forth in
Paragraphs 1O.e.i and ii.

Standards Rules 1-4(a) and (b):
The 2006 Edition ofUSPAP states:

In developing a real property appraisal, an appraiser must collect,
verify and analyze all information necessary for credible assignment

A
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results.
(a)

When a sales comparison approach is necessary for credible
assignment results, an appraiser must analyze such comparable sales data as are available to indicate a value conclusion.

(b)

When a cost approach is necessary for credible assignment
results, an appraiser must:
(i)

develop an opinion of site value by an appropriate appraisal method or technique;

(ii)

analyie such comparable cost data as are
available to estimate the cost new of the
improvements (if any); and

(iii)

analyze such comparable data as are available
to estimate the difference between the cost
new and the present worth of the improvements (accnied depreciation).

As alleged in Paragraph 1O.f.i ofthe Complaint, the work file did not show attempts to verify
the sales data of the comparables with the listing or selling agents. Mr. Louie argues in his brief that
he is not required to verify sales data, but in fact USP AP requires him to do so. fu addition, the
scope of work set fo1ih in Exhibit 201, Page 4, Paragraph 2 requires that researched sales data will
be viewed and, if found to be appropriate, efforts will be made to verify the data from persons
directly involved in the transactions.
As alleged in Paragraph 1O.f.ii of the Complaint, the report misstated the bedroom count for
Comparable #1 and Comparable #1 had a larger site than the subject and had river frontage. Mr.
Louie admitted there was an error in the bedroom count.
As alleged in Paragraph 10.f.iii of the Complaint, Comparable #2 sold with $25,000 in
furnishings that were not reported, and it was in a superior location with a site value much higher
than the subject. fu his brief, Mr. Louie concedes that both the MLS listing he relied upon and a
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subsequent MLS listing reflect the property was offered for sale fully furnished, but he contends that
since Idaho is a nondisclosure state, the actual terms of sales were not available to Mr. Louie.
However, there is no indication he ever made any attempt to determine whether the house sold fully
furnished.
As alleged in Paragraph 10.f.iii of the Complaint, Comparable #3 had river frontage and a
site location superior to the subject, with a home marketed as "listed at land value" because of its
1,000 feet of river frontage in a higher-appeal neighborhood in the mid-valley.
In Paragraph 10.f.iv of the Complaint it is alleged Comparable #4 was an active listing, and

MLS comments stated it had a hot tub that. was not reported. In his addendum, Mr. Louie disclosed
that Comparable #4 was only an active listing and not a sale. (Exhibit 201, Page 15.) The failure
to report the hot tub is minor. IBOL has not established a USP AP violation as set in this Paragraph.

As alleged in Paragraph 1O.f.v ofthe Complaint, tlu·ee of the report's four sales pictures were
from the MLS. The scope of work clearly required Mr. Louie to personally view the comp~ables.
The work file did not establish whether Mr. Louie personally viewed or photographed those
properties. On Pages 18 and 19 ofhis appraisal, Mr. Louie noted that he was using MLS file photos.
However, he did not make the same disclosure with respect to Comparable #2 which is also an MLS
file photo. (Exhibit 207, Page 4.)
As alleged in Paragraph 10.fvi of the Complaint,the report used a Marshall & Swift
Residential Cost Manual for the Cost Approach, not actual building costs. The subject was new
construction and a costbreakdown should have been available. Mr. Louie argues that his expert
testified using Marshall & Swift was a valid methodology. However, the scope of work, Paragraph
2, required Mr. Louie to investigate available market data for use in a sales comparison value and
ExhlblLil
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if appropriate in the cost and income approaches. The fact that current construction costs were
available would have been significant and relevant to produce a credible report.

Conclusions of Law:
Mr. Louie's appraisal violates the USPAP Standards Rule 1-4(a) and (b) as set forth in
Paragraphs 1O.f.i, ii, iii, iii, v and vi.

Standards Rule 1-S(a) and (b):
Th~

2006 Edition of USP AP Standards Rule l-5(a) and (b) states:
When the value opinion to be developed is market value, an appraiser
must, if such infonnation is ~vailable to the appraiser in the normal
course of business:
(a)

analyze all agreements of sale, options, and listings of the
subject _property current as of the effective date of the appraisal; and

(b)

analyze all sales of the subject property that occurred within
the three (3) years prior to the effective date of the appraisal.

As alleged in Paragraph 10.g.i of the Complaint, the subject's recent sales history was not
obtained from the buyer or seller. Mr. Louie again argues that since Idaho is a nondisclosure state,
he is not required to obtain this information. However, USP AP does require him to at least attempt
to verify the infonnation and there is no indication he did so. Further, the evidence clearly
establishes that he had a working relationship with the recent buyer of the property.
As alleged in Paragraph 10.g.ii of the Complaint, the report's site valuation section refen·ed
to an attached addendum, but the attached Supplemental Addendum did not discuss the site value
estimate, which was more than 40% above the site's sale price in 2006. Mr. Louie valued the site
at $900,000 and the property had been purchased in February, 2006 for $640,000.
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As alleged in Paragraph 10.g.iii of the Complaint, the report stated that the market was
"static" and not increasing, which was not consistent with the report's increased value for the
subject.
As alleged in Paragraph 10.g.iv of the Complaint, the report's site value analysis was
inadequate and did not address lots that were then listed for sale in the subject's subdivision or other
lots that had sold in the immediate area over the previous two years. Exhibit 208 shows sales of bare
lots of similar size in the mid-valley which are significantly less than the $900, 000 placed on the site
by Mr. Louie.
As alleged in Paragraph 10.g.v of the Corn.plaint, the report offered limited comments or
support to justify a s.ite value of $900,000 when it was purchased for $640,000 in 2006.
Conclusions of Law:

Mr. Louie's appraisal report violates USP.AP Standards Rule 1-5(a) and (b) as set forth i.J;i
Paragraphs 10.g.i, ii, iii, iv and v.
Standards Rule 1-6(a) and (b):

The 2006 Edition of USPAP Standards Rule 1-6 .states:
In developing a teal property appraisal, an appraiser must:

(a)

reconcile the quality and quantity of data available and
analyzed within the approaches used; and

(b)

reconcile the applicability or suitability of the approaches
used to arrive at the value conclusion(s).

In Paragraphs 10.h.i, ii, iii, iv and vi of the Complaint, IBOL alleges that Mr. Louie violated

Standards Rule 1-6(a) and (b) in several respects. In their briefing, IDOL cites the testimony of
Georgia Brown. However, a review of Ms. Brown's report, Exhibit 202, reveals that her concerns
beginning midway down Page 8 to the bottom of the page were cited by her as

.
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Standards Rule 1-4(a) and (b), not violations of Standards Rule 1-6(a) and (b) as alleged in the
Complaint.
Conclusions of Law:

IBOLhas not established violations ofRules 1-6(a) and (b) as alleged in Paragraphs 1O.h and ·
its subparts.
Standards Rule 2-l(a), (b) and (c):

The 2006 Edition ofUSPAP as related to Standards Rule 2-1 (a),(b) and (c) is identical to the
2005 Edition cited above.
As alleged generally in Paragraph 10.i ofthe Complaint, the appraisal had anumberoforrors,
and information in the report was not reported ill a ~lear and accurate manner as follows.
As alleged in Paragraph 10.i.i of the Complaint, the report's adjustments in the Sales .
Comparison Analysis were not market" supported. Mr. Louie argues that there is no evidentiary
support for this contention. However, Mr. Louie admitted the complaint of Ms. Lentz, Exhibit E,
which on Page 6 establishes evidence that the site adjustments used in the sales comparison analysis
were not market supported. Ms. Brown's expert opinion relied upon Ms. Lentz expertise in this area.
As alleged in Paragraph 10.i.ii of the Complaint, the report's comments were generic and
tended to mislead the reader concerning the comparisons' proximity to and their comparability to
the subject. Again, the complaint of Ms. Lentz, on Page 6 notes that the Comparable Sale #1 was
mislocated on the map in Mr. Louie's appraisal. In addition, the evidence establishes that Mr. Louie
incorrectly stated that the neighborhood location was the general city limits of Hailey when the
prop(frty was not located within the Hailey city limits.
In Paragraph 10.i.iii of the Complaint, it is alleged the report described the subject as an

excellent quality home, but failed to clearly describe its construction and amenities. In
·
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12 of Exhibit 201, Mr. Louie did describe the finishes and amenities. IBOL has not established a
USPAP violation as set forth in this Paragraph.
In Par~graph 10.i.iv of the Complaint, it is alleged the report did not discuss external

obsolescence caused by the home being much larger than most other homes in its subdivision or in
the Hailey (mid-valley) area in general. No clear evidence was present regarding the size of the
home in relation to other homes in its subdivision. IBOL has not established a USP AP violation as
set forth in this Paragraph.
In Paragraph 10.i.v ofthe Complaint, it is alleged the report's description ofthe adjustments

were generic and not supported by market data. This Paragraph is duplicative of Paragraph 10.i.i.
As alleged in Paragraph 1O.i.vi ofthe Complaint, the report did not recognize differences in
property values in the Sun Valley, Ketchum and Hailey areas, that different .areas were buyerspecific, or that a buyermaynot give equal consideration to properties in Sun Valley, Ketchum and
r'

Hailey. The geographicallocation of properties in this area would significantly affect value.
As alleged in Paragraph 10.i.vii of the Complaint, the report's statement that comparables
sales were located ')ust outside the subject's immediate neighborhood boundaries" was misleading
and likely to mislead the reader's opinion of proximity of the comparables sales.
As alleged in Paragraph 10.i.viii of the Complaint, the report's adjustments for location,
quality of construction, site size, square footage and amenities were not market supported. This
Paragraph is duplicative of Paragraph 10.i.i
In Paragraph 10.i.ix of the Complaint, it is alleged the report had no true reconciliation of the

comparable sale.sand the subject property. IBOLhas not presented testimonial evidence to support
this allegation.
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Conclusions of Law:

Mr. Louie's appraisal violates Standards Rule 2-l(a), (b) and (c) in Paragraphs 1O.i.i, ii, vi
and vii.
Standards Rule 2-2(b)(vii):
The 2006 Edition of USPAP Standards Rule 2-2(b) (vii) provides as follows:
The content of a Summary Appraisal Report must be consistent with
the intended use of the appraisal, and at a minimum: ...
(vii)

summarize the scope of work used to develop the appraisal.

The comment to that Rule specifically provides that, when any portion of the work involves
significant real property appraisal assistance, the appraiser must su:mniarize the extent of that
assistance and provide the name of the individual providing the real estate assistance in the
certification in accordance with Standards Rule 2-3.
As alleged in Paragraph 10.j.i of the Complaint, the report did not disclose what work Mr.
Louie or the trainee Mr. Hodgson did.
As alleged in Paragraph 10.j.ii of the Complaint, work file notes we;re in Mr. Hodgson's
handwriting, but the report did not disclose who did what research and analyses.
As noted above Mr. Hodgson admitted he committed various USPAP errors in his role in the
Arapho appraisal indicating a significant amount of appraisal assistance.
Conclusions of Law:

Mr. Louie's appraisal report violates Standards Rule 2-2(b) (vii) as set forth in Paragraphs
10.j.i and ii.
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COUNT THREE
270 Indian Creek Road
On February 1, 2008, Alpine Capital Mortgage, LLC, requested Mr. Louie to conduct an
appraisal of 270 Indian Creek Road, Blaine County, Idaho. (Exhibit 303.) The appraisal was
completed with an effective date of February 8, 2008. (Exhibit 301.)
On April 15, 2008, the IBOL received a complaint

fro~

Pam Rheinschild, a real estate

appraiser from Hailey, Idaho. (Exhibit F.) In her complaint, Pam Rheinschild indicated she was
asked to do a field review at the request of Chase Customer Review.

Th~ investigation was assigned

Cindy Rowland, who conducted an investigation and prepared a report. (Exhibit C.)
Chase Hodgson; License No. RT-1654, assisted Mr. Louie in the appraisal as a trainee. Mr.
Hodgson entered into a Stipulation and Consent Order with the Idaho Board of Real Estate
Appraisers in March, 2009, stipulating to findings that the appraisal for 270 Indian Creek Road,
Blaine County, Idaho, had a significant number of errors and USP AP violations. (Exhibit 4.)
Georgia Brown also prepared a Standard 3 Review regarding this property and provided sworn
testimony at the hearing. (Exhibit 302.)
Ethics Rule: Recordkeeping:

The 2006 Edition of USP AP Ethics Rule Recordkeeping is identical to the rule in the 2005
Edition as previously cited.
As alleged in Paragraph 13.a.i of the Complaint, the work file did not have a diagram of the
subject's floor plan or indicate where the square footage calculations in the report originated.
ill Paragraph 13.a.ii of the Complaint, it is alleged the work file's diagram without interior

wails did not adequately demonstrate the functional utility of a home of this size and quality.
ExhlbiLf}
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IBOL has not established that USPAP requires a diagram of interior walls. IBOLhas not proven the ·
alleged USPAP violations in this Paragraph.
As alleged in Paragraph 13 .a.iii of the Complaint, the work file had minor handwritten notes
on Comparable# 1's MLS sheet showing parcel number and land size and on Comparable #2 's MLS
sheet showing parcel number, land size, age, square footage and transfer history, but no other
verification notes or additional research for the comparables were in the work file.
As alleged in Paragraph 13.a.iv of the Complaint, the work file had no land sales analyses.

As alleged in Paragraph 13,a.v of the Complaint, the work file was incomplete and did not
have adequate evidence of Mr. Louie's research and analyses necessary to produce a credibk
appraisal under USPAP standards .
.As alleged in Paragraph 13.a.vi ofthe Complaint, the work file and report did not outline who
completed what tasks in the appraisal process.
As alleged in Paragraph 13.a.viii of the Complaint, the work file had no information to
support Mr. Louie's statement that "additional research was completed on this complex assignment.".
With respect to these violations, Mr. Louie asserts that ¥r. Huffman testified an appraiser
is not required to maintain certain documentation in his files. However, the USPAP Ethics Rule in
Recordkeeping clearly requires that the work file include documentation to support the opinions and
conclusions reached in the appraisal. Given the property's appraised value of $3,094,000, Mr.
Louie's work file should have included more than nine pieces of paper.
Conclusions of Law:

Mr. Louie's appraisal report violates Ethics Rule: Recordkeeping as set forth in Paragraphs
13.a.i, iii, iv, v, vi, and viii.
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Competency Rule:

The 2006 USP AP Competency Rule is identical to its 2005 counterpart previously referred
to in this decision.
As alleged in Paragraph 13.b. of the Complaint, the report had generic descriptions and .
comments about the subject that did not accurately describe the location, neighborhood build-up,
value ranges, supply and demand? subdivision build-up or land use. The appraisal on Page 5 defined
the neighborhood as: ''The subject's market area is defined at the general area of Mid-Valley,
Ketchum to the North, Hailey to the South and the tno:urttains to the east and west." The Addendum
with the neighborhood description is again incredibly broad and not subject specific.
As alleged in Paragraph 13.b.i ofthe Complaint, the report's neighborhood was the midvalley area but also said the subject was ')ust south of Sun Valley and [was] a part of an
internationally renowned and highly sought after area," which was too broad a description.
As alleged in Paragraph 13.b.ii of the Complaint, the report's description was deceptive and
could mislead the reader about the subject's location with regard to Ketchum and Sun Valley.
As

~lleged

jn Paragraph 13;b.iii of the Complaint, the report's generic comments did not

show lmowledge of the area and marketing influences that affect market values.
Conclusions of Law:

Mr. Louie's appraisal report violates the Competency Rule as set forth in Paragraphs 13.b.i,
ii, and iii.
Scope of Work Rule:

The 2006 Edition of USP AP Scope of Work Rule is previously cited in Count Two.
As alleged in Paragraph 13.c.i of the Complaint, the work file was inadequate to show what
steps were taken to complete the appraisal as outlined in the Scope of Work.
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As alleged in Paragraph 13.c.ii of the Complaint, the work file did not have any in-depth
research through MLS or assessor's records ..
As alleged in Paragraph 13.c.iii ofthe Complaint, the work file did not disclose what research
and analysis Mr. Louie or the trainee Mr. Hodgson did.
Conclusions of Law:

Mr. Louie's appraisal violates the Scope ofWork Rule as set forth in Paragraphs 13 .c.i, ii and
111.

Standards Rule 1-l(a), {b) and (c):

The 2006 Edition of USPAP Standards Rule 1-1 is identical to its 2005 Edition.
In Paragraph l3;d.i ofthe Complaint, it is alleged Mr. Louie incorrectlyreported Comparable

# 1 was two years old. The MLS listing for this property indicates it was built in 2006 so the property
was two years old. IBOL has not proven the:: alle$ations of this Paragraph.
As alleged in Paragraph 13.d.ii of the Complaint, the appraisal used a list price, rather than
a sale price for Comparable #2, which was a $110,000 error. The report did not mention that
Comparable #2 had been on the market for 409 days.
As alleged in Paragraph 13.d.iii of the Complaint, Comparable #3 was a riverfront site in a
superior neighborhood.
As alleged in Paragraph 13 .d.iv of the Complaint, Comparable #4 was a listing that included
a guest cottage above the garage, which was not mentioned.
As alleged in Paragraph 13 .d.v ofthe Complaint, Comparable #5 was a pending listing which
closed on February 15, 2008 for $3,100,000, which was $575,000 less than estimated in the report.
As alleged in Paragraph 13 .d.vi ofthe Complaint, the report's comments in the Supplemental
Addendum were generic, canned comments, and most were not subject or neighborhood-related.
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As alleged in Paragraph 13.d.vii of the Complaint, there were no data in the work file or
provided by Mr. Louie during the investigation to support the adjustments used in the appraisal.
Conclusions of Law:

Mr. Louie's appraisal report violates Standards Rule 1-l(a)(b) and (c) as set forth in
Paragraphs 13.d.i., ii, iii, iv, v, vi and vii.

!

I

Standards Rule 1-Z(c):
The2006 Edition ofUSPM Standards Rule 1-2(c) is cited above with respectto Count Two.
As a1leged in Paragraph 13 .e.i of the Complaint, Respondent stated that the marketing time
was over six months, but did not further discuss the marketing time in the report. The subject was
listed for sale for 224 days before being withdrawn.
As alleged in Paragraph 13.e.ii ofthe Complaint, values in the Indian Creek area ranged from
$.8 to $2.7 million, which put the subject in the upper range for the area. It would be reasonabie to
assume an even longer marketing period would be required for the subject, but this was not
discussed. USPM Statement 6 requires such infonnation.
Conclusions of Law:

Mr. Louie's appraisal report violates Standards Rule 1-2(c) as set forth in Paragraphs 13.e.i
and ii.
Standards Rule 1-4(a) and (b):
The 2006 Edition of Standards Rule 1-4(a) and (b) has been previously cited with respect to
Count Two.
As alleged in Paragraph 13 .f.i of the Complaint, the work file did not show attempts to verify
the sales data with listing or selling agents.

~A=--=
33 of 3'[

Exhibit...
Page

FINDINGS OF FACT, CONCLUSIONS OF LAW AND RECOMMENDED ORDER- 33

000209

!

In Paragraph 13.f.ii oftheComplaintitis alleged Mr. Louie Comparable#l it was incorrectly
reported as two years old. The MLS listing for this property indicates it was built in 2006 and the
appraisal was done in 2008. IBOL has not proven this allegation.
As alleged in Paragraph 13.f.iii of the Complaint, the sale price was misreported for
Comparable #2. Mr. Louie admitted he used the list price, not the actual sale price.
In Paragraph 13 .f.iv ofthe Complaint, Comparables #1 and #2 were on a golfcourse and had
mountain views. In reviewing Ms. Brown's Standard 3 Review, she does not include this allegation
and no testimony was presented to support the Paragraph.
As alleged in Paragraph 13 .f. v of the Coll1plaint, C9mparable #3 was on a riverfront lot in
a superiorneighborhood .. Mr. Brown testified that this was inappropriate comparable for that reason.
As alleged in Paragraph 13.f.vi of the Complaint, Comparable #4 was a listing that had a
guest cottage above the garage, which was not mentioned. Mr. Brown testified that this was
inappropriate comparable for that reason.
As alleged in Paragraph 13.f.vii of the Complaint, Comparable #5 was a listing that closed
for $3,100,000 while the report was being put together, and its sale price was overstated in Mr.
Louie's report by $575,000.
As alleged in Paragraph 13.f.viii of the Complaint, adjustments discussed in the report's
Supplemental Addendum were canned and not subject- or market-specific.
As alleged in Paragraph 13.f.ix of the Complaint, two of the report's five photos for
comp arables were from MLS, which suggests Mr. Louie did not personally view and photograph the
properties.
As alleged in Paragraph 13.f.x of the Complaint it is alleged, the report used Marshall &
Swift Residential Cost Manual in developing the Cost Approach rather than actual costs. A review
.
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of Ms. Brown's report reveals that she did not criticize the appraisal for using Marshall & Swift
Residential Cost Manual in ca.lculating the construction costs. She did criticize a lack of
documentation to support the site value used in the cost approach. That issue is addressed in a
separate paragraph. IBOL has not established USPAP violations as alleged in Paragraph 13.f.x.
ill Paragraph 13.f.xi of the Complaint it is alleged, the report's site value of$1,500,000 was

not market supported. Similar sites had sold for $550,00-$645,000. Active listings of similar sites
ranged from $484,000-$695,000. There were no Jarid sales in the work file to support the site value.
As alleged in Paragraph 13.f.xii of the Coi;nplaint, the site value section referred to an
attached addendum, but the attached addendum did not discuss the site value.
As alleged in Paragraph 13.f.xiii of the Complaint, the land sales provided in answer to the
investigator indicated three river :fr011tage/river view lots had sold for $915 ,000 to $975, 000. These
sales supported a land value for Comparable #3, which was a river frontage lot, but the subject
property is not located on river frontage or with a river view and was valued by Respondent at
$1,500,000.
As alleged in Paragraph 13.f.xiv of the Complaint, the report stated that the market was
"stable" and not increasing, which was not consistent with the report.
As alleged.in Paragraph 13.f.xv of the Complaint, the report's site analysis was' inadequate
and did not address lots that were then listed for sale in the subject's subdivision or lots that had sold
in the immediate area.
As alleged in Paragraph 13.f.xvi of the Complaint, data did not support the report's opinion
of site value. This Paragraph is duplicative of the allegations of Paragraph 13.f.xi.
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Conclusions of Law:

Mr. Louie's appraisal report violates Standards Rule 1-4(a) and (b) as set forth in Paragraph
13.f.i, iii, v, vi, vii, viii, ix, xi, xii, xiii, xiv and xv.
Standards Rules 2-l(a)(b) and (c):

The 2006 Edition of USPAP Standards Rule 2-1 is the same as the 2005 counterpart
previously refe1Ted to above.
As alleged in Paragraph 13.g. of the Complaint, the report had a number of errors,- and its
information was not stated hi a clear and accurate manner.
As alleged in Paragraph 13.g.i of the Complaint, the report's comments were generic and
tended to mislead the reader concerning locations ofthe sales in relationship to the subject and their
comparability to the subject.
In Paragraph 13.g.ii of the Complaint it is alleged, the subject was described as an excellent

quality home, but the report failed to dearly describe the construction of the subject property and its
numerous amenities. In the Supplemental Addendum, Mr. Louie did describe the constmction and
finishes in the home to support his description of an excellent quality home. IBOL has not
established the allegation of this Paragraph.
As alleged in Paragraph 13 .g.iii ofthe Complaint, the subject's listing history was relevant.
By ignoring the listing history, the report valued the property higher than the owner had listed the
property.
As alleged in Paragraph 13.g.iv of the Complaint, the report did not recognize or adjust for
differences in locations and amenities. The report did not recognize differences in property values
in different locations in the Sun Valley, Ketchum and Hailey areas, that the different areas were
buyer specific, or that a buyer may not give equal consideration to properties in Sun Valley, KetchUfil It

=-~ .
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and Hailey.
Overall, the report was completed in an unclear and misleading manner.

Conclusions of Law:

Mr. Louie's appraisal report violates Standards Rule 2-l(a), (b) and (c) as set forth in
Paragraphs 13.g.i, ii, iii and iv.

Standards Rule 2-2(b) (vii):
The 2006 Edition of USPAP Standards Rule 2-2(b)(vii) is discussed above with respect to

Count Two.
As alleged in Paragraph 13.h.i of the Complaint, the report did not disclose wh~t work
Respondent or the trainee Mr. Hodgson did.
As alleged in Paragraph 13.h.ii of the Complaint, some work file notes were in Mt.
Bodgs_on's handwriting, but the report did not disclose who completed its research and analyses.
As noted above, Mr.. Hodgson admitted he committed various USPAP violations in his role
in the Indian Creek Road appraisal indicating a significant amount of appraisal assistance.

Conclusions of Law:
Mr. Louie's appraisal report violates Standards Rule 2-2(b)(vii) as set forth in Paragraphs
13.h.i and ii.

CONCLUSION
Mr. Louie's failure to comply with the requirements of USP AP constitute violations of the
laws and rules governing the practice of real estate appraising, specifically Idaho Code § 544106(2)(b) and§ 54-4107(1)(d) and (e) andIDAPA 24.18.01.700.
Idaho Code §54-4107 provides the Board of Real Estate Appraiser with authority to impose
such disciplinary sanctions as it deems appropriate.
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RECOMMENDED ORDER

The Board ofReal Estate Appraisers has the authority to impose such disciplinary sanctions
as it deems appropriate.
DATED This

30 day of June, 2010.

CERTIFICATE OF SERVICE
IHEREBY CERTIFY That on this 2D day ofJune, 20·10, I served true and correct copies
of the foregoing FINDINGS OF FACT, CONCLUSIONS OF LAW AND RECOM1\.1ENDED
ORDER by depositing copies in the United States mail, postage prepaid, in envelope$ addressed to:
Donald C. Robertson
Attorney at Law
Lopez & Kelly, PLLC
P.O. Box 856
Boise, Idaho 83701
Brian C. Wonderlich
Civil Litigation Division
Deputy Attorney General
P.O. Box 83720
Boise, Idaho 83720-0010
Marcie McGinty
Administrative Assistant
State ofldaho
Bureau of Occupational Licenses
Owyhee Plaza
1109 Main Street, Suite 220
Boise, Idaho 83702-5642
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JEAN R. URANGA
Hearing Officer
714 North 5th Street
P.O. Box 1678
Boise, Idaho 83701
Telephone: (208) 342-8931
Facsimile: (208) 384-5686
Idaho State Ba.r No. 1763

RECEIVED

JUL 2 7 2010
OCCUPATIONAL LICENSES

BEFORE THE IDAHO REAL ESTATE APPRAISER BOARD
STATE OF IDAHO

In the Matter of the
;License of:
MICHAEL WILLIAM LOUIE,
License No. CRA-1430,
Respondent.

)
)
)
)
)
)
)
)

Case No.

REA-2007-153

ORDER PARTIALLY GRANTING
AND PARTIALLY DENYING
REQUEST FOR RECONSIDERATION

On July 13, 2010, the Hearing Officer received the Request for
Reconsideration filed by Mr. Louie.

The Request alleges certain

errors in the :Hearing Officer's decision.
In Paragraph 1, Mr. Louie alleges the Hearing Officer found,
with respect to Count One,

that Mr. Louie's appraisal violates

Standards Rule l-4(a) as alleged in Paragraph 7.d.viii, but states.
there is no analysis or review of Paragraph 7.d.viii.

A review of

the Complaint indicates that Count One of the Complaint did not
include a Paragraph 7.d.vii.

On Page 12 of the Hearing Officer's

decision in the fourth paragraph there is an obvious clerical error
in referring to Paragraph "7. d. vii," instead of Paragraph 7. d. viii.
The decision is amended on Page 12 to correct that clerical error.
ORDER PARTIALLY GRANTING
RECONSIDERATION - 1

AND

PARTIALLY

DENYING

FOR

REQUEST

I>

Exhiblt1----··
Page_ 000215
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The Conclusions of Law related to that paragraph are correct.
In Paragraph 2, Mr. Louie states that the Hearing Officer's
decision, with respect to Count Three, included an error on Page 33
in the Conclusions of Law since, on Page 32, the Hearing Officer
found the Board did not prove the allegations of Paragraph 13.d.i.
Mr. Louie's observation is correct.

The Conclusions of Law on Page

33 will be amended to omit the Conclusion of Law that Mr. Louie's
appraisal report violated Paragraph 13.d.i.
The balance of the Request for Reconsideration is DENIED.
DATED This

:dt_.p day

of July, 201,0.

JEAN fl UBANGA

JEAN R. URANGA
Hearing Offic.er
CERTIFICATE OF SERVICE

I HEREBY CERTIFY Tl)at on thi$~day of July, 2010, I served
true and correct copies of the foregoing ORDER PARTIALLY GRANTING
AND PARTIALLY DENYING REQUEST FOR RECONSIDERATION by depositing
copies thereof in the United States mail, postage prepaid, in
envelopes addressed to:
Donald c. Robertson
Attorney at Law
Lopez & Kelly, PLLC
P.O. Box 856
Boise, Idaho 83701
Brian C. Wonderlich
Civil Litigation Division
Deputy Attorney General
P.O. Box 83720
Boise, Idaho 83720-0010

ORDER PARTIALLY GRANTING
RECONSIDERATION - 2

AND

PARTIALLY

DENYING

REQUEST

FOR

ExhibiLL-.:;;:;~-Page
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Marcie McGinty
Administrative Assistant
State of Idaho
Bureau of Occupational Licenses
700 W. State Street
Boise, Idaho 83702

J

JpN B. URANGA
R. URANGA

'

!
I

ORDER PARTIALLY GRANTING
RECONSIDERATION - 3

AND

PARTIALLY

DENYING

REQUEST

FOR
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Case# - - - - - - - -

IDAHO REAL ESTATE APPRAISER BOARD
APPRAISAL LOG
Date
mm/dd/yyyy

Property Identification

Type
NR

Complexity
c
NC

R

Involvement

Approach(es) used

I

c

s

A

FR

DR

#of
si1mers

Appraised
Value($)

AFFIDAVIT
I hereby certify that the information provided on the above log is true and correct and represents actual appraisals completed by me, that I maintain a complete
appraisal and work file for each appraisal listed, and that I will submit any appraisal and/or work file immediately upon the request of the Board or its agent.

Appraiser Signature

-o m

gCD -·
3-

State of

~~
-\' Subscribed and sworn to befo<e me this

000218

1

, County of - - - - - -

o
,...,..

f

day of

20_ _
Notary Public for the State of _ _ _ _ __

(SEAL)

My Commission expires-----------

'°"""""'-'""'"
·-------

·--··------~-------

·····~··-----

License#

ORIGINAL
BEFORE THE BOARD OF REAL ESTATE APPRAISERS
STATE OF IDAHO
)
)
ALLENE. BURRIS,
)
License No. CRA-152,
)
)
Respondent.
)
~~~~~~~~~~~~~~)

In the Matter of the License of:

Case No. REA-2008-67

STIPULATION AND
CONSENT ORDER

WHEREAS, information has been receiv.ed by the Idaho State Board of Real Estate
Appraisers (the "Board,,) that constitutes sufficient grounds for the initiation of an
administrative action against Allen E. Burris ("Respondent"); and
WHEREAS, the parties mutually agree to settle the matter in an expeditious manner
in lieu of administrative hearings before the Board; now, therefore,
IT JS HEREBY STIPULATED AND AGREED between the undersigned

p~ies

that this

matter shall be settled and resolved upon the following terms:

A. Alleged Facts and Law
A. I.

The Board regulates the practice of real estate appraising in the State of

Idaho in accordance with title 54, chapter 41, Idaho Code.
A.2.

The Board has issued License No. CRA-152 to Respondent. Respondent's

license is subject to the provisions of title 54, chapter 41, Idaho Code and the Board's
rules at IDAPA 24.18.01, et seq.
A.3.

Appraisals in the State of Idaho must comply with the minimum standards

set forth in the Uniform Standards of Professional Appraisal Practices ("USPAP").
A.4.

Oi:i or about August 30, 2007, Respondent prepared two appraisal reports

for the property located at 3000 North 4000 West (approximately) near Dayton, Idaho
(The "Subject Property"), which is an 80-acre parcel with a 1,824 sq. ft. single-family
home. The first appraisal was a hypothetical appraisal that the singie-family dwelling
could be separated from the rest of the parcel on two acres, and Respondent valued the
STIPULATION AND CONSENT ORDER - 1
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property at $115,000. The second appraisal was a hypothetical on the remaining 78 acres
with a value estimate of $281,000.
A5.

The Board alleges that Respondent's appraisal reports for the Subject

Property failed to meet the following requirements of applicable USP AP Standards
(2006):
a.

Standards Rule 1-1 (a):
i.

The report for the vacant land was inconsistent-it stated that

the current use was irrigated farm land, appraised the vacant land· as an irrigated farm, but
indicated highest and best use was its existing use as a single family homestead. If the
highest and best use were the existing use, an irrigated farm, with subdivision potential,
then the appraisal was outside the·scope of Respondent's CRA license and competence.
If there were subdivision potential, as indicated in the vacant land grid and discussion,

then the appraisal was outside the scope of Respondent's license and competence as a
residential appraiser.
ii.

The recent sale of the 80-acre property at $250,000 was not

analyzed, which reduced the credibility of the reports.
iii.

The vacant land report should have been independent of the

residential report and should not have referred to· an existing use as a single family
homesite. The vacant land report did not discuss the market, absorption, time trends,
development potential, improvements, and irrigation. The assumption that the vacant
land could be subdivided should have been verified with local authorities and reported.
Zoning and development potentfal were not discussed.
iv.

The report for the house inaccurately stated "no sales

history"; it assumed a subdivision without discussing zoning; bedroom adjustments were
not made; comments were canned and not specific; the plat included 80 acres, not the 2
acres for the house; and there was insufficient discussion of improvements, repairs and
upgrades.
STIPULATION AND CONSENT ORDER· 2
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b.

. Standards Rule 1-l(b): The report's lack of analyses and inconsis-

tent (and thus confusing) comments as to the highest and best use of the 78 acres of
vacant farm land were substantial errors of omission that affected the appraisal.
c.

Standards Rule 1-l(c): The reports were careless because of errors

and lack of analyses. There should have been more thorough analyses of the highest and
best use, market conditions, trends, and neighborhood. The recent sale of the subject
substantially below the sum of the two appraised values should have been discussed in
detail. There were no market statistics on page 2 of the residential form in the area of the
form for "Market conditions in the subject neighborhood."

The credibility of the

appraisals was reduced.
d.

Standards Rule 1-1 Ch): The reports did not determine the scope of

work necessary to produce a credible report; i.e., highest and best use analyses, zoning
potential, market condition or adequate support for either value.
e.

Standards Rule 1-3(a): The reports had no analyses of existing land

use regulations, potential for a split of the subject property, economic demand for the
land or highest and best use analyses.
f.

Standards Rule l-5(a): The reports did not analyze the recent sale of

the 80-acre property. Page 2 of the residentiar report briefly stated: "Seller must not
have been informed about current market conditions because this price was considerably
below market value at that time." The report did not support this comment. The reports'
two estimated values, $115,000 for the house on 2 acres and $281,000 for the 78 acres,
showed that the buyer had paid more than 36% less than the reports' estimated market
value in the previous month, without supporting that opinion.
g.

Standards Rule 2-Ha) and (b): The reports did not contain adequate

information to clearly and accurately set forth their appraisals in a manner that was not
STIPULATION AND CONSENT ORDER - 3
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misleading, and the reports did not provide sufficient information to enable the intended
users to understand the reports.
h.

Standards Rule 2-'i(b)(vii): The reports lacked sufficient research

and analyses; work that was not performed would have enhanced understanding of the
reports.

i.

Ethics Rule. Conduct, and Competency Rule: The reports' lack of

support for the values, lack of discussion of the sales history of the subject property, lack
of discussion of the real estate market, lack of discussion of existing zoning, misleading
scope of appraisal and misleading highest and best use analyses violated the Conduct
rule. In addition, Respondent performed an appraisal outside the scope of his residential
license when he referred to "agricultural land," "potential subdivisio!l land" and
"irrigated farm land" within the report.

The lack of knowledge should have been

disclosed, and necessary steps to complete the assignment competently should have been
performed.
A.6.

The Board alleges that the above conduct is grounds upon which the Board

may discipline Respondent's license under the laws and rules governing the practice of
real estate appraising, specifically Idaho Code§ 54-4107(e) and IDAPA 24.18.01.700.

8. Waiver of Procedural Rights
I, Allen E. Burris, by affixing my signature hereto, acknowledge that:
B.1.

I have read and understand the allegations pending before the Board, as

stated in Section A.. I disagree with many of those allegations because:
a.

I carefully reviewed the standards before engaging in any analysis to

assure myself that I would not exceed the scope of my license. Based on my research, I
do not believe I exceeded the scope of my license. If I did happen to exceed the scope of
my license, I did so unintentionally.
b.

I only performed a summary appraisal as opposed to a self-contained

appraisal. I believe my analysis was sufficient for a summary appraisal, and I deny that I
STIPULATION AND CONSENT ORDER - 4
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violated USPAP.
c.

I also disagree with several other alleged violations, including,

among other things, the allegation that there was "a lack of discussion of zoning," that I
"inaccurately stated 'no sales history,'" and that "bedroom adjustments were not made."
B.2.

Although I disagree with many of the allegations in Section A, I wish to

expeditiously resolve this matter and cooperate with the Board by entering this
Stipulation. In doing so, I understand that I have the right to a full and complete hearing;
the right to confront and cross-examine witnesses; the right to present evidence or to call
witnesses, or to testify myself; the right to reconsideration of the Board's orders; the right
to judicial review of the Board's orders; and all rights accorded by the Administrative
Procedure Act of the State of Idaho and the laws and rules governing the practice of real
estate appraising in the State of Idaho. I hereby freely and voluntarily waive these rights
in order to enter into this Stipulation as a resolution of the pending allegations.
B.3.

I understand that in signing this Stipulation I am enabling the Board to.

impose disciplinary action upon my license without further process.

C. Stipulated Discipline
C. l.

Respondent shall pay to the Board an administrative fine in the amount of

One Thousand and No/100 Dollars ($1000.00) within sixty (60) days of the entry of the
Board's Order.
C.2.

Respondent shall pay investigative costs and attorney fees in the amount of

One Thousand Five Hundred and No/100 Dollars ($i,500.00) within sixty (60) days of
the entry of the Board's Order.
C.3.

Within nine (9) months of the date of entry of the Board's Order,

Respondent shall successfully complete on.e, 15-classroom-houl continuing education
1

Classroom hours as used in this Stipulation and Consent Order and in the Rules of the Real
Estate Appraiser's Board, IDAPA 24.18.01.000 et seq., includes instruction in which:
(a)
the appraiser taking the class and the instructor are physically present in the same
location at the same time (traditional classroom hours), or
(b)
the appraiser taking the class and the instructor are connected at the same time through
STIPULATION AND CONSENT ORDER - S
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course from a Board-approved provider: either (a) a National USPAP Course or (b) a
course on Residential Market Analysis-Highest and Best Use. Respondent shall submit
proof of attendance to the Board within 30 days of attendance of the continuing education
course. These course's classroom hours shall not count towards the total number of
continuing education hours that Respondent must obtain to maintain his license under
Board Rule 401.02. a- c. The National USP AP Course may, however, be used to satisfy
the Board's biennial,

s~ven

(7) hour USPAP update course requirement to the extent

allowed by Board Rule 401.02.d.
C.4.

Respondent's· License No. CRA-152 shall be placed on probation for a

period of one (1) year from the date of entry of the Board's Order. The conditions of
probation are as follows:
a.

Respondent shall comply with all state, federal and local laws, rules

and regulations governing the practice of real estate appraising in the State of Idaho.
b.

Respondent shall inform the Board in writing of any change of place

of practice or place of business within 15 days of such change. Periods of time spent
outside Idaho will not excuse compliance with the terms of this Stipulation.
c.

Respondent shall fully cooperate with the Board and its agents, and

shall make all relevant files, records, correspondence or other documents available
immediately upon the demand of any member of the Board and its agents.
C.5.

All costs associated with compliance with the terms of this Stipulation are

the sole responsibility of Respondent.
C.6.

The violation of any of the terms of this Stipulation by Respondent may

videoconferencing or a similar technology, the appraiser taking the class is present in the same location
with other appraisers taking the class, and the facilities are set up for interactive two-way communication
between the instructor and the appraisers taking the class that allows questions to be posed by appraisers
taking the class and answered by the instructor during the class (interactive distance learning classroom
hours).
Classroom hours do not include on-line courses in which the appraiser taking the class is at a
remote location from the other appraisers taking the class or in which the appraiser taking the class is not
able to pose questions to the instructor and receive answers in real time.
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warrant further Board action.

The Board therefore retains jurisdiction over this

proceeding until all matters are finally resolved as set forth in this Stipulation.

D. Presentation of Stipulation to Board
D.1.

The Board's prosecutor shall present this Stipulation to the Board with a

recommendation for approval.
D.2.

The Board may accept, modify with Respondent's approval, or reject this

Stipulation. If the Board rejects the Stipulation, an administrative Complaint may be
filed with the Board. Respondent waives any right Respondent may have to challenge
the Board's impartiality to hear the allegations in the administrative Complaint based on
the fact that the Board has considered and rejected this Stipulation. Respondent does not
waive any other rights regarding challenges to Board members.
D.3 .. If the Board rejects this Stipulation then, except for Respondent's waiver
set forth in Paragraph D.2., this Stipulation shall be regarded as null and void, and
admissions in this Stipulation and negotiations preceding the signing of this Stipulation
will not be admissible at any subsequent disciplinary hearing.
D.4.

Except for Paragraph D.2. which becomes effective when Respondent signs

this Stipulation, this Stipulation shall not become effective until it has been approved by a
majority of the Board and a Board member sign~ the attached Order.

E. Violation of Stipulation and Consent Order
E. l.

If Respondent violates this Stipulation and Consent Order, the violation

shall be considered grounds for additional discipline and the Board may impose
additional discipline pursuant to the following procedure:
a.

The Chief of the Bureau of Occupational Licenses shall schedule a

hearing before the ·Board to assess whether Respondent has violated this Stipulation and
Consent Order.

The Chief shall also serve notice of the hearing and charges to

Respondent and to Respondenfs attorney, if any. Within fourteen (14) days after the
notice of the hearing and charges is served,

~espondent

may submit a response to the
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allegations. If Respondent does not submit a timely response to the Board, the alleged
violations will be deemed admitted.
b.

At the hearing, the Board and Respondent may submit evidence and

present oral argument based upon the record in support of their positions.

Unless

otherwise ordered by the Board, the evidentiary record before the Board shall be limited
to evidence relevant to whether Respondent has violated this Stipulation and Consent
Order. At the hearing the facts and substantive matters related to the violations described
in Section A shall not be at issue.
c.

At the hearing, the Board may impose additional discipline, which

may include the suspension or revocation of Respondent's license, the imposition of
fines, the recovery of costs and attorney fees incurred by the Board and/or other
conditions or limitations upon Respondent's practice.
E.2.

This Stipulation and Consent Order is the resolution of a contested case and

is a public record.

E.3.

This Stipulation contains the entire agreement between the parties, and

Respondent is not relying on any other agreement or representation of any kind, verbal or
otherwise.
I have read the above Stipulation fully and have had the opportunity to discuss it with
legal counsel. I understand that by its terms I am waiving certain rights accorded me
under Idaho law. I understand that the Board may either approve this Stipulation as
proposed, approve it subject to specified changes, or reject it. I understand that, if
approved as proposed, the Board will issue an Order on this Stipulation according to the
aforementioned terms, and I hereby agree to the above Stipulation for settlement. I
understand that if the Board approves this Stipulation subject to changes, and the
changes are acceptable to me, the Stipulation will take effect and an order modifying
the terms of the Stipulation will be issued. If the changes are unacceptable to me or the
Board rejects this Stipulation, it will be of no effect.
DATED

this j_.J_ day of

:r tu.JC

, 20 D'°1.

Allen E. Burris
Respondent
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I recommend that the Board enter an Order based upon this Stipulation.
DA TED this -2:2._ day of

·sl.t-J.-e

' 20.Q'.i__.
STATE OF IDAHO
·OFFICE OF THE A TIORNEY GENERAL

By

/'/ ' fi

l

0--- L l-v.-cj!,_. {it

Brian C. Wonderlich
Deputy Attorney General

ORDER
Pursuant to Idaho Code § 54~4106(2)(h), the foregoing is adopted as the decisi<JL
of the Bo~ o~tate Appraisers in this matter and shall be effective on the !.!___
day of ~ 009. IT IS so ORDERED.
IDAHO STATE BOARD
OF REAL ESTA TE APPRAISERS

By~.
R~k

Bachmeier, Chair

/J4·

hedt_
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this .f!!1!::. day of t9c f~b.f( , 2009, I caused to be
served a true and correct copy of the foregoing by the following method to:
Allen E. Burris
740E. 400 S.

Smithfield, UT 84335

IZ! U.S. Mail

D Hand Delivery
IZJ Certified Mail, Return Receipt Requested

D Overnight Mail

0Facsimile: - - - - - - - - 0 Statehouse Mail
Michael S. Gilmore
Deputy Attorney General
P.O. Box 83720
Boise, ID 83720-0010

0U.S.Mail
D Hand Delivery
D Certified Mail, Return Receipt Requested
D Overnight Mail
0Facsimile: - - - - - - - - IZJ Statehouse Mail

Tattry:&er
~u~
Occupatio~
Bureau of
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ORIGINAL
BEFORE THE BOARD OF REAL ESTATE APPRAISERS
STATE OF IDAHO
)
)
)

In the Matter of the License of:
BOBBY PAUL ROBERTS,
License No. LRA-232,

)
)
Respondent.
)
~~~~~~~~~-)

Case No. REA-2008-38

STIPULATION AND
CONSENT ORDER

WHEREAS, information has been received by the Idaho State Board of Real Estate
Appraisers (the "Board") that constitutes sufficient grounds for the initiation of an
administrative action against Bobby Paul Roberts ("Respondent"); and
WHEREAS, the parties mutually agree to settle the matter in an expeditious manner
in lieu of administrative hearings before the Board; now, therefore,
IT IS HEREBY STIPULATED AND AGREED between the undersigned parties that this
matter shall be settled and resolved upon the following terms:

A. Stipulated Facts and Law
A. I.

The Board regulates the practice of real estate appraising in the State of

Idaho in accordance with title 54, chapter 41, Idaho Code.
A.2.

The Board has issued License No. LRA-232 to Respondent. Respondent's

license is subject to the provisions of title 54, chapter 41, Idaho Code and the Board's
rules at IDAPA 24.18.01, et seq.
A.3.

Appraisals in the State of Idaho must comply with the minimum standards

set forth in the Uniform Standards of Professional Appraisal Practices ("USPAP").
A.4.

USP AP Standards require that any appraiser who signs a report prepared by

another must accept full responsibility for the appraisal and report.

Count One
A.5.

On or about November 10, 2002, Respondent prepared an appraisal report

for prope1ty located at 448 East Highway 81 in Burley, Idaho ("Subject Property #1").
STIPULATION AND CONSENT ORDER - 1
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A.6.

Respondent's appraisal report and work file for Subject Property #1 failed

to meet the following requirements of applicable USPAP Standards (2001): 1
a.

Ethics Rule. Recordkeeping: The work file did not contain a copy of

a previous appraisal report performed on the same property as of April 1999.
b.

Evaluation Summary:

The adjustments made in the direct sales

comparison approach did not consider that the property was located across the street from
a hazardous fuel storage facility nor that it was within 70 feet of a highway with a speed
limit of 55 MPH.
Count Two

A. 7.

On or about October 21, 2003, Respondent signed as supervisory appraiser

on an appraisal report for property located at 3396 South 1500 East in Wendell, Idaho
("Subject Property #2").
A.8.

Respondent's appraisal report and work file for Subject Property #2 failed

to meet the following requirements of applicable USP AP Standards (2002): 2
a.

Standards Rule 1-5:

The report failed to include a prior listing

and/or sale of the property on October 25, 2002.
b.

Standards Rule 2-lCa): Respondent certified that he inspected the

interior of the subject property. The homeowner informed the investigator that only one
person came to the house, but could not remember his name. Respondent's work files
show that Respondent's assistant inspected the interior of the property and does not show
the Respondent inspected the interior. Respondent's certification that he inspected the
interior of the subject property is misleading.
c.

Evaluation Summary: The failure to identify that the report was for a

sale and to provide details of the sale did not inform the reader what actually transpired.
1

On November 10, 2002, the Board's adoption of the 2001 edition ofUSPAP was in effect. See
IDAPA 24.18.01.004 (2002) (effective 3/13/02 to 5/2/03).
2

On October 21, 2003, the Board's adoption of the 2002 edition of USPAP was in effect. See
IDAPA 24.18.01.004 (2003) (effective 5/3/03 to 3/19/04).
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Count Three

A.9.

In approximately June 2005 Respondent received an appraisal order from a

lender to prepare an appraisal for the property located at 4178 North 1200 East in Buhl,
Idaho ("Subject Property #3"). In particular, the appraisal order stated:
This appraisal must be inspected and signed by the approved appraiser only.
If an unauthorized trainees [sic} and/or unapproved appraisers complete the
assignment, you will be requested to redo the appraisal or be subject to a
reduced fee. If you are not willing to abide by this guideline, please call
your customer service representative and decline the order.
A.10. Another appraiser in Respondent's office, Don Ward, a licensed real estate
appraiser who was not on the lender's list of approved appraisers, inspected Subject
Property #3. Respondent did not personally inspect the interior of Subject Property #3.
A.11. On or about June 28, 2005, Respondent signed the appraisal report for
Subject Property #3.
A.12. Respondent's appraisal report and work file for Subject Property #3 failed
to meet the following requirements of applicable USPAP Standards (2005): 3
a.

Ethics Rule, Conduct:

By accepting the assignment, Respondent

agreed to abide by the lender's guidelines. However, Respondent admitted that he never
personally viewed the interior, and the report contained no extraordinary assumptions by
Respondent that he did not view the interior but relied on Mr. Ward's interior inspection.
b.

Departure Rule: Respondent's statement in the report that Mr. Ward

assisted in preparing the report under Respondent's supervision partially met the USPAP
requirement "that the report clearly identify and explain departure(s) from the specific
requirements." Respondent should have included a description detailing Mr. Ward's
assistance.
c.

Standards Rules 1-2(e)(i) and (iii) and (g), and 1-4(g): The sales

agreement listed additional items specifically included in the sale (oven/range,
On June 28, 2005, the Board's adoption of the 2005 edition ofUSPAP was in effect. See IDAPA
24.18.01.004 (2005) (effective 4/6/05 to 4/10/06).
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refrigerator, W/C, F/C, 13 TFCC water shares, gated pipe, riding lawn mower) but these
items were not mentioned in the report so the report was misleading whether these items
were or were not included in value.
d.

Standards Rules 1-5(a) and (b): There were two parcels included in

the listing, two parcels included in the sales agreement and only one parcel in the
appraisal, which was not explained in the report.
e.

Standards Rule 2-l(a):

Respondent certified that he personally

inspected the interior of the subject property and the exterior of the comparables, but
stated that he never personally viewed the interior of the subject and could not remember
ifhe personally viewed any of the comparables (except comparable #2). Respondent also
certified that he disclosed the specific tasks by any named individuals on whom he relied
for professional assistance; however, the specific tasks performed by Mr. Ward were not
disclosed in the report.
f.

Evaluation Summary: Mr. Ward's assistance was noted but just how

much and what he did does not appear.

Count Four
A.13. On or about November 19, 2005, Respondent prepared an appraisal report
for property located at 1409 Hidden Lakes in Kimberly, Idaho ("Subject Property #4").
A.14. Respondent's appraisal report and work file for Subject Property #4 failed
to meet the following requirements of applicable USPAP Standards (2005): 4
a.

Standards Rule 1-2(d):

The effective date was reported as

November 19, 2005, not the date prepared of November 23, 2004.
b.

Standards Rule 2-I(a), (b) and (c):

Respondent used only one

verifiable sale, and the rest appeared to be construction completions.
:\

4

On November 19, 2005, the Board's adoption of the 2005 edition of USP AP was in effect. See
IDAPA 24.18.01.004 (2005) (effective 416105 to 4/10/06).
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c.

Standards Rule 2-2:

Respondent indicated that registered trainee

Brian Kirkham assisted in the report but failed to identify the specific tasks performed by
Mr. Kirkham.
A.15. Respondent denies the allegations described herein but admits that the facts
alleged in Paragraphs A.5 through A.14, if proven, would violate the laws and rules
governing the practice of real estate appraising, specifically Idaho Code § 54-4104( 14)
and 54-4107(1)(e) and IDAPA 24.18.01.700.

Violations of these laws and rules

constitute grounds for disciplinary action against Respondent's license to practice real
estate appraising in the State of Idaho.
B. Waiver of Procedural Rights

I, Bobby Paul Roberts, by affixing my signature hereto, acknowledge that:
B.l.

I have read, understand and acknowledge the allegations pending before the

Board, as stated in Section A, Paragraphs A.5 through A.14. I further understand that
these allegations constitute cause for disciplinary action upon my license to practice as a
real estate appraiser in the State of Idaho.
B.2.

I understand that I have the right to a full and complete hearing; the right to

confront and cross-examine witnesses; the right to present evidence or to call witnesses,
or to testify myself; the right to reconsideration of the Board's orders; the right to judicial
review of the Board's orders; and all rights accorded by the Administrative Procedure Act
of the State of Idaho and the laws and rules governing the practice of real estate
appraising in the State of Idaho. I hereby freely and voluntarily waive these rights in
order to enter into this Stipulation as a resolution of the pending allegations.
B.3.

I understand that in signing this Stipulation I am enabling the Board to

impose disciplinary action upon my license without further process.
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C. Stipulated Discipline

C.1.

Respondent shall pay to the Board an administrative fine in the amount of

Two Thousand Eight Hundred and No/100 Dollars ($2,800.00) within six (6) months of
the entry of the Board's Order.
C.2.

Respondent shall pay investigative costs and attorney fees in the amount of

Five Thousand Nine Hundred Twenty-Five and No/100 Dollars ($5,925.00) within six (6)
months of the entry of the Board's Order.
C.3.

Within nine (9) months of the date of entry of the Board's Order,

Respondent shall obtain the following continuing education from Board-approved
providers:
a.

A 15-unit National USPAP course; and

b.

A 30-hour Residential Sales Comparison and Income Approaches

c.

A 15-hour Advanced Residential Applications and Case Studies

course; and

course.
Respondent shall submit proof of attendance to the Board within 30 days of attendance of
each continuing education course. This continuing education shall be in addition to any
continuing education Respondent is required to obtain to maintain his license.
C.4.

Respondent's License No. LRA-232 shall be reinstated and placed on

probation for a period of eighteen (18) months from the date of entry of the Board's
Order. The conditions of probation are as follows:
a.

Respondent shall comply with all state, federal and local laws, rules

and regulations governing the practice of real estate appraising in the State of Idaho.
b.

Respondent shall inform the Board in writing of any change of place

of practice or place of business within 15 days of such change.
c.

If Respondent leaves Idaho for three (3) continuous months, or

resides or practices outside of the state, Respondent must notify the Board in writing of
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the dates of departure, address of intended residence or place of business, and whether
Respondent intends to return. Periods of time spent outside Idaho will not apply to satisfy
this probationary period or excuse compliance with the terms of this Stipulation.
d.

Respondent shall fully cooperate with the Board and its agents, and

shall make all relevant files, records, correspondence or other documents available
immediately upon the demand of any member of the Board and its agents.
C.5.

At the conclusion of the 18-month probationary period and provided

Respondent has complied with all other terms of this Stipulation, Respondent may request
from the Board termination of the conditions of probation. Any request for termination of
probation must be accompanied by written proof of compliance with the terms of this
Stipulation.
C.6.

All costs associated with compliance with the terms of this Stipulation are

the sole responsibility of Respondent.
C.7.

The violation of any of the terms of this Stipulation by Respondent may

warrant further Board action.

The Board therefore retains jurisdiction over this

proceeding until all matters are finally resolved as set forth in this Stipulation.
D. Presentation of Stipulation to Board

D.1.

The Board's prosecutor shall present this Stipulation to the Board with a

recommendation for approval.
D.2.

The Board may accept, modify with Respondent's approval, or reject this

Stipulation. If the Board rejects the Stipulation, an administrative Complaint may be filed
with the Board. Respondent waives any right Respondent may have to challenge the
Board's impartiality to hear the allegations in the administrative Complaint based on the
fact that the Board has considered and rejected this Stipulation. Respondent does not
waive any other rights regarding challenges to Board members.
D.3.

If the Board rejects this Stipulation then, except for Respondent's waiver

set forth in Paragraph D.2., this Stipulation shall be regarded as null and void, and
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admissions in this Stipulation and negotiations preceding the signing of this Stipulation
will not be admissible at any subsequent disciplinary hearing.
D.4.

Except for Paragraph D.2. which becomes effective when Respondent signs

this Stipulation, this Stipulation shall not become effective until it has been approved by a
majority of the Board and a Board member signs the attached Order.

E. Violation of Stipulation and Consent Order
E. l.

If Respondent violates this Stipulation and Consent Order, the violation

shall be considered grounds for additional discipline and the Board may impose
additional discipline pursuant to the following procedure:
a.

The Chief of the Bureau of Occupational Licenses shall schedule a

hearing before the Board to assess whether Respondent has violated this Stipulation and
Consent Order.

The Chief shall also serve notice of the hearing and charges to

Respondent and to Respondent's attorney, if any. Within twenty-one (21) days after the
notice of the hearing and charges is served, Respondent may submit a response to the
allegations. If Respondent does not submit a timely response to the Board, the alleged
violations will be deemed admitted.
b.

At the hearing, the Board and Respondent may submit evidence and

present oral argument based upon the record in support of their positions.

Unless

otherwise ordered by the Board, the evidentiary record before the Board shall be limited
to evidence relevant to whether Respondent has violated this Stipulation and Consent
Order. At the hearing the facts and substantive matters related to the violations described
in Section A shall not be at issue.
c.

At the hearing, the Board may impose additional discipline, which

may include the suspension or revocation of Respondent's license, the imposition of
fines, the recovery of costs and attorney fees incurred by the Board and/or other
conditions or limitations upon Respondent's practice.
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09!06

E.2.

GOLD5 GYM

2087334659

'.fbis Sti.pulatf011 and COileent Order is 'the resolutl.on of a contested case and

is e. public i:eeard.

:E.3.

'this Stipulation. contains

the 0I1tire agreement between

the pllrti.es1 and

Respondent is not relying mi ~Y other agreemen.t or represclitation of any kin.d, verbal ot
otherwise.
1 have read the above Stipulation fully wtd have had the opportunity to
diCJcuss it with legal counsel. I understand that by ita terms I am :waiving
certain right.s a.ccorded me under Ida.ho l11w. I understand that the Board
mAy either approve 1hiJ Stipulation as proposel\ a.pPn>ve it subject to
specified changes, or reject it. I understand that, if approved as propose~
the Board Will issue an Order on 1his Stipulation according to. the
afb:reaientioncd terms, and I heteby agree to the above Stlpulati0n, fer
settlement I undcrsmud that if the :aoard approves Uris Stiplllution subject
to changes, and the cha:uges ~ acceptable to me, the Stipulation will take
effi:ct and a'n order .m.odifying the terms of the StipUlation will be issued. If
the ch8n.ges are UDBCClaptable to me or rlte Board rejects this Stij;lulation, it

will be oh.o effect.
DATED tills '(

·

day.of'Gz_.~~09.

---x;,.. .

:;>

·~

Bobby Paul Roberta
Respondent
Appro~ as to form.

DATED !his

i~ day cf~ 2009.
DaVid H. Leroy
Attorney for Respondent
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I recommend that the Board enter an Order based upon this Stipulation.
DATED this

11!l-

day of

~l ,,_. 2009.

STATE OF IDAHO
OFFICE OF THE ATTORNEY GENERAL

Byilt2ivt:JUJL~
Micha6I S. Gilmore
Deputy Attorney General
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ORDER

Pursuant to Idaho Code § 54-4106(2)(h), the foregoing is adopted as the decisio~
of the Board of Real Estate Appraisers in this matter and shall be effective on the ~
day of
~. 2009. IT IS so ORDERED.
IDAHO STATE BOARD
OF REAL ESTATE APPRAISERS

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this /1/1iday of Ol;bG.@ee,, 2009, I caused to be
served a true and correct copy of the foregoing by the following method to:
Bobby Paul Roberts
P.O. Box 5739
Twin Falls, ID 83303

fZ!u.s. Mail
D Hand Delivery
fZI Certified Mail, Return Receipt Requested
D Overnight Mail
0Facsimile: - - - - - - - - - -

Michael S. Gilmore
Deputy Attorney General
P.O. Box 83720
Boise, ID 83720-0010

Ou.S.Mail

D Hand Delivery
D Certified Mail, Return Receipt Requested
D Overnight Mail
0Facsimile: - - - - - - - - - fZI Statehouse Mail

David Leroy
1130 East State Street
Boise, ID 83 712

fZ!u.s. Mail
D Hand Delivery
D Certified Mail, Return Receipt Requested
D Overnight Mail
0Facsimile: - - - - - - - - - -

~~

Bureau of Occupational Licenses
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ORIGINAL
BEFORE THE BOARD OF REAL ESTATE APPRAISERS
STATE OF IDAHO

)
)
DOUGLAS A. WOLD,
)
License No. LRA-1334,
)
)
Respondent.
)
~~~~~~~~~~~~~~~)
In the Matter of the License of:

Case No. REA-2007-51

STIPULATION AND
CONSENT ORDER

REA\ Wold\P803 I lg::i

WHEREAS, information has been received by the Idaho State Board of Real Estate
Apprai~ers

(the "Board") that constitutes sufficient grounds for the initiation of an

administrative action against Douglas A. Wold ("Respondent"); and
WHEREAS, the parties mutually agree to settle the matter in an expeditious manner
in lieu of administrative hearings before the Board; now, therefore,
IT IS HEREBY STIPULATED AND AGREED between the undersigned parties that this
matter shall be settled and resolved upon the following terms:

A. Stipulated Facts and Law
A.1.

The Board regulates the practice of real estate appraising in the State of

Idaho in accordance with title 54, chapter 41, Idaho Code.
A.2.

The Board has issued License No. LRA-1334 to Respondent. Respondent's

license is subject to the provisions of title 54, chapter 41, Idaho Code and the Board's
mles at IDAPA 24.18.01, et seq.
A.3.

Appraisals in the State of Idaho must comply with the minimum standards

set forth in the Uniform Standards of Professional Appraisal Practices ("USP AP").
A.4.

On or about May 25, 2006, Respondent prepared an appraisal report for the

prope1ty located at 654 N. Stiem1an Way in Eagle, Idaho (the "Subject Property").
A.5.

A desk review of Respondent's appraisal report was subsequently

completed, and on or about July 29, 2006, Respondent issued a second appraisal report on
the Subject Prope1ty.
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A.6.

Respondent's reports and work file for the Subject Property fail to meet the

following requirements of applicable USP AP Standards (2006):
a.

Standards 1-l(a) and (b):

Respondent disclosed the previous

purchase price and purchase date of the Subject and discussed the recent remodel, but did
not analyze or report the purchase priqe, remodel costs and increase in the value of real
estate in his appraised value. Respondent submitted an appraisal report that did not
include a correct

{)1

description and omitted the zoning classification and the lot

dimensions, merely saying refer to title for the lot dimensions. In addition, Respondent
indicates the property is in average condition

through~ut

the report yet discusses a

complete remodel of the Subject which would appear to be in good condition.
b.

Standard 1-4:

Adjustments are not consistent between the two

reports: The property that was Comparable #3 in the first report is adjusted downward by
$5,000 for slight golf course view and as Comparable #4 in the second report was
adjusted downward by $20,000 for a golf course view; the property that.was Comparable
#2 in the first and second appraisal report has no golf course adjustment in the first
appraisal and a negative $20,000 adjustment in the second. Additional comparables are
added in the second appraisal which could have been included in the first appraisal. Also,
two comparables in the Subject subdivision are not included or discussed.
c.

Standards 2-l(a) and (b): The second report is misleading since the

effective date is still May 25, 2006, but appears to be an update of the May report done in
July 2006; the second report should be an update with new effective dates in order to not
mislead the reader (such as comparables closed after the effective date of the appraisal).
A.7.

The allegations of Paragraphs A.4. through A.6., if proven, would violate

the laws and rules governing the practice of real estate appraising, specifically Idaho
Code § 54-4107(1)(e) and IDAPA 24.18.01.700.

Violations of these laws and rules

constitute grounds for disciplinary action against Respondent's license to practice real
estate appraising in the State of Idaho.
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B. Waiver of Procedural Rights

I, Douglas A. Wold, by affixing my signature hereto, acknowledge that:
B.1.

I have read, understand and admit the allegations pending before the Board,

as stated in Section A, Paragraphs A.4. through A.6. I further understand that these
allegations constitute cause for disciplinary action upon my license to practice real estate
appraising in the State of Idaho.
B.2.

I understand that I have the right to a full and complete hearing; the right to

confront and cross-examine witnesses; the right to present evidence or to call witnesses,
or to so testify myself; the right to reconsideration of the Board's orders; the right to
judicial review of the Board's orders; and all rights accorded by the Administrative
Procedure Act of the State of Idaho and the laws and rules governing the practice of real
estate appraising in the State of Idaho. I hereby freely and voluntarily waive these rights
in order to enter into this Stipulation as a resolution of the pending allegations.
B.3.

I understand that in signing this Stipulation I am enabling the Board to

impose disciplinary action upon my license without further process.
C. Stipulated Discipline

C. l.

Respondent shall pay to the Board an administrative fine in the amount of

Five Hundred and No/100 Dollars ($500.00) within sixty (60) days of the entry of the
Board's Order.
C.2.

Respondent shall pay investigative costs and attorney fees in the amount of

Six Hundred Fifty and No/100 Dollars ($650.00) within sixty (60) days of the entry of the
Board's Order.
C.3.

Respondent shall take a 15-unit National USPAP course from a Board-

approved provider within nine (9) months from the date of entry of the Board's Order.
Respondent shall take and pass any examination given at the conclusion of the course.
Respondent shall submit proof of attendance and proof that he passed any given
examination within 30 days of attendance. If no examination is given at the conclusion of
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the course, Respondent shall submit a letter from the course instructor stating that no
examination was given. Said continuing education shall be in addition to any continuing
education Respondent is required to obtain to maintain his license.
C.4.

Respondent's License No. LRA-1334 shall be placed on probation for a

period of one (I) year from the date of entry of the Board's Order. The conditions of
probation are as follows:
a.

Respondent shall comply with all state, federal and local laws, rules

and regulations governing the practice of real estate appraising in the State of Idaho.
b.

Respondent shall inform the Board in writing of any change of place

of practice or place of business within 15 days of such change.
c.

If Respondent leaves Idaho for three (3) continuous months, or

resides or practices outside of the state, Respondent must notify the Board in writing of
the dates of departure, address of intended residence or place of business, and whether
Respondent intends to return. Periods of time spent outside Idaho will not apply to satisfy
this probationary period or excuse compliance with the terms of this Stipulation.
d.

Respondent shall fully cooperate with the Board and its agents, and

shall make all relevant files, records, correspondence or other documents available
immediately upon the demand of any member of the Board and its agents.
C.5.

At the conclusion of the one-year probationary period and provided

Respondent has complied with all other terms of this Stipulation, Respondent shall
provide written proof of compliance with said terms and his probation will terminate.
C.6.

All costs incurred by Respondent in compliance with the terms of this

Stipulation are the sole responsibility of Respondent.
C. 7.

The violation of any of the terms of this Stipulation by Respondent may

warrant further Board action.

The Board therefore retains jurisdiction over this

proceeding until all matters are finally resolved as set forth in this Stipulation.
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D. Presentation of Stipulation to Board
D.1.

The Board's prosecutor shall present this Stipulation to the Board with a

recommendation for approval.
D.2.

The Board may accept, modify with Respondent's approval, or reject this

Stipulation. If the Board rejects the Stipulation, an administrative Complaint may be filed
with the Board. Respondent waives any right Respondent may have to challenge the
Board's impartiality to hear the allegations in the administrative Complaint based on the
fact that the Board has considered and rejected this Stipulation. Respondent does not
waive any other rights regarding challenges to Board members.
D.3.

If the Board rejects this Stipulation then, except for Respondent's waiver

set forth in Paragraph D.2., this Stipulation shall be regarded as null and void, and
admissions in this Stipulation and negotiations preceding the signing of this Stipulation
will not be admissible at any subsequent disciplinary hearing.
D.4.

Except for Paragraph D.2. which becomes effective when Respondent signs

this Stipulation, this Stipulation shall not become effective until it has been approved by a
majority of the Board and a Board member signs the attached Order.
E. Violation of Stipulation and Consent Order
E. l.

If Respondent violates this Stipulation and Consent Order, the violation

shall be considered grounds for additional discipline and the Board may impose
additional discipline pursuant to the following procedure:
a.

The Chief of the Bureau of Occupational Licenses shall schedule a

hearing before the Board to assess whether Respondent has violated this Stipulation and
Consent Order.

The Chief shall also serve notice of the hearing and charges to

Respondent and to Respondent's attorney, if any. Within twenty-one (21) days after the
notice of the hearing and charges is served, Respondent may submit a response to the
allegations. If Respondent does not submit a timely response to the Board, the alleged
violations will be deemed admitted.
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b.

At the hearing, the Board and Respondent may submit evidence and

present oral argument based upon the record in support of their positions.

Unless

otherwise ordered by the Board, the evidentiary record before the Board shall be limited
to evidence relevant to whether Respondent has violated this Stipulation and Consent
Order. At the hearing the facts and substantive matters related to the violations described
in Section A shall not be at issue.
c.

At the hearing, the Board may impose additional discipline, which

may include the suspension or revocation of Respondent's license, the imposition of
fines, the recovery of costs and attorney fees incun-yd by the Board and/or other
conditions or limitations upon Respondent's practice.
E.2.

This Stipulation and Consent Order is the resolution of a contested case and

is a public record.
E.3.

This Stipulation contains the entire agreement between the parties, and

Respondent is not relying on any other agreement or representation of any kind, verbal or
otherwise.
I have read the above Stipulation fully and have had the opportunity to
discuss it with legal counsel. I understand that by its terms I am waiving
certain rights accorded me under Idaho law. I understand that the Board
may either approve this Stipulation as proposed, approve it subject to
specified changes, or reject it. I understand that, if approved as proposed,
the Board will issue an Order on this Stipulation according to the
aforementioned terms, and I hereby agree to the above Stipulation for
settlement. I understand that if the Board approves this Stipulation subject
to changes, and the changes are acceptable to me, the Stipulation will take
effect and an order modifying the terms of the Stipulation will be issued. If
the changes are unacceptable to me or the Board rejects ~is Stipulation, it
·
will be of no effect.
DATED this

/''fl
) day of ~
Jt\Nl.rAR'f
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Approved as to fo~
DATED

this

~I -'?~ay of-:Y~

, 20Ql
lv1ANWEILER,BREEN,BALL
&HANCOC PL

I recommend that the Bo~d enter an Order based upon this Stipulation.

i,j} .

DATED this

j

2 2 .day of . Pr7Vitr I
.J

q
'200$.

ORDER
Pursuant to Idaho Code § 54-4106(2)(h), the foregoing is adopted as the decision
of the Boaid·of Real Estate Appraisers in this matter and shall be effective on the 5·f);
day of. ~
,2009:. IT ~~·:so ORDERED.
.
-,,,
0·
f(_
/
... I
.;)[::><:-u<i"''"'/
J (. '

1/-~

c;

(

IDAHO STATE BOARD
OF REAL ESTATE APPRAISERS
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CERTIFICATE OF SERVICE

:m:..

-

I HEREBY CERTIFY that on this ~ Clay of ~"'-L>ao.......~
served a true and correct copy of the foregoing by the ollowing
Douglas A. Wold
1770 W. State Street #252
Boise, ID 83702

IZ!u.s. Mail
D Hand Delivery
Certified Mail, Return Receipt Requested
D Overnight Mail
0Facsimile: - - - - - - - - - 0 Statehouse Mail

Mark H. Manweiler

0U.S. Mail
D Hand Delivery
D Certified Mail, Return Receipt Requested
D Overnight Mail
Facsimile: - - - - - - - - - Statehouse Mail

MANWEILER BREEN

P.O. Box 937
Boise, ID 83701-0937

IZJ

D
IZJ

Michael S. Gilmore
Deputy Attorney General
P.O. Box 83720
Boise, ID 83720-0010

Ou.S. Mail

D Hand Delivery

D Certified Mail, Return Receipt Requested
D Overnight Mail
D Facsimile: _ _ _ _ _ _ _ _ __
IZJ Statehouse Mail

Tana Cory, Chief
Bureau of Occupational Licenses
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BEFORE THE BOARD OF REAL ESTATE APPRAISERS
STATE OF IDAHO
In the Matter of the License of:
TERRY R. RUDD,
License No. CGA-65,
Respondent.

)
)
)

Case No. REA-2006-6

)
)

STIPULATION AND
CONSENT ORDER

)

·~~~~~~.~~~~~~~)
WHEREAS, infonnation has been received by the Idaho State Board of Real Estate

Appraisers (the "Board") that constitutes sufficient grounds for the initiation of an
administrative action against Terry R. Rudd ("Respondent"); and
WHEREAS, the patties mutually agree to settle the matter in an expeditious manner

in lieu of administrative hearings before the Board; now, therefore,
IT JS HEREBY STIPULATED AND AGREED between the undersigned parties that this
matter .shall be settled and resolved upon the following terms:

A. Stipulated Facts and Law
A. I.

The Board regulates the practice of real estate appraising in the State of

Idaho in accordance with title 54, chapter 41, Idaho Code.
A.2.

The Board has issued License No. CGA-65 to Respondent. Respondent's

license is subject to the provisions of title 54, chapter 41, Idaho Code and the Board's
rules at ID APA 24.18.01, et seq.
A.3.

Appraisals in the State of Idaho must comply with the minimum standards

set forth in the Uniform Standards of Professional Appraisal Practices ("USP AP").
A.4.

On or about October 29, 2005, Respondent prepared a restricted use limited

appraisal report for property located at 3872 Moscow Mountain Road in Latah County,
Idaho (the ·'Subject Property").
A.5.

Respondent's appraisal report and work file for the Subject Property failed

to meet the following requirements of applicable USP AP Standards (2005):

STIPULATION AND CONSENT ORDER~ 1

000248

a.

Standard 2-2(c): Respondent's appraisal report fails to adequately

identify the intended use of the report.

In addition, the type of value is not clearly

defined and the source is not cited.
b.

Standard 2-3: Respondent's certification fails to indicate whether

Respondent made a personal inspection of the Subject Property.
A.6.

The allegations of Paragraphs A.4 and A.5, if proven, would violate the

laws and rules governing the practice of real estate appraisals, specifically Idaho Code

§ 54-4107(1)(e) and IDAPA 24.18.01.700. Violations of these laws and rules constitute
grounds for disciplinary action against Respondent's license to practice real estate
appraising in the State of Idaho.
B. Waiver of Procedural Rights
I, Terry R. Rudd, by affixing my signature hereto, acknowledge that:
B. I.

I have read, understand and admit the allegations pending before the Board,

as stated in Section A, Paragraphs A.4 and A.5.

I further understand that these

allegations constitute cause for disciplinary action upon my license to practice real estate
appraising in the State of Idaho.
B.2.

I understand that I have the right to a full and complete hearing; the right to

confront and cross-examine witnesses; the right to present evidence or to call witnesses,
or to testify myself; the right to reconsideration of the Board's orders; the right to judicial
review of the Board's orders; and all rights accorded by the Administrative Procedure
Act of the State of Idaho and the laws and rules governing the practice of real estate
appraising in the State of Idaho. I hereby freely and voluntarily waive these rights in
order to enter into this Stipulation as a resolution of the pending allegations.
B.3.

I understand that in signing this Stipulation I am enabling the Board to

impose disciplinary action upon my license without further process.
B.4.

I make this Stipulation only to resolve this matter without admission of

guilt and seeking to obtain peace of mind.
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C. Stipulated Discipline
C. l.

Respondent shall pay to the Board an administrative fine in the amount of

Five Hundred and No/100 Dollars ($500.00) within thirty (30) days of the entry of the
Board's Order.
C.2.

Respondent shall pay investigative costs and attorney fees in the amount of

Seven Hundred Fifty and Noll 00 Dollars ($750.00) within ninety (90) days of the entry
of the Board's Order.
C.3.

Respondent shall take a 30-classroom-hour 1 course in sales comparisons

from a Board-approved provider within twelve (12) months from the date of entry of the
Board's Order. The period of twelve months is allowed so Respondent can attempt to
locate and attend the class without having to incur extensive travel time and expense, if a
course is offered in the Northwest, but if not, Respondent will have to locate and attend
the class within twelve months wherever it is located
Respondent shall take and pass any examinations given at the conclusion of the
courses. Respondent shall submit proof of attendance and proof that he passed any given
examinations within 30 days of attendance.

If no examinations are given at the

conclusion of the courses, Respondent shall submit a letter from the course instructor
stating that no examinations were given. Said continuing education shall be in addition
to any continuing education Respondent is required to obtain to maintain his license.

1

Classroom hours as used in this Stipulation and Consent Order and in the Rules of the Real Estate
Appraiser's Board, IDAPA 24.18.01.000 et seq., includes instruction in which:
(a) the appraiser taking the class and the instructor are physically present in the same location at .
the same time (traditional classroom hours), or
(b) the appraiser taking the class and the instructor are connected at the same time through
videoconferencing or a similar technology, the appraiser taking the class is present in the same location
with other appraisers taking the class, and the facilities are set up for interactive two-way communication
between the instructor and the appraisers taking the class that allows questions to be posed by appraisers
taking the class and answered by the instructor during the class (interactive distance learning classroom
hours).
Classroom hours do not include on-line courses in which the appraiser taking the class is at a
remote location from the other appraisers taking the class or in which the appraiser taking the class is not
able to pose questions to the instructor and receive answers in real time.
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C.4.

In light of this Stipulation and Consent Order Respondent agrees to the

following:
a.

Respondent shall comply with all state, federal and local laws, rules

and regulations governing the practice of real estate appraising in the State of Idaho.
b.

Respondent shall inform the Board in writing of any change of place

of practice or place of business within 15 days of such change.
c.

Respondent shall fully cooperate with the Board and its agents, and

shall make all relevant files, records, correspondence or other documents available
immediately upon the demand of any member of the Board and its agents.
C.5.

All costs associated with compliance with the terms of this Stipulation are

the sole responsibility of Respondent.
C.6.

The violation of any of the terms of this Stipulation by Respondent may

warrant further Board action.

The Board therefore retains jurisdiction over this

proceeding until all matters are finally resolved as set forth in this Stipulation.

D. Presentation of Stipulation to Board
D. l.

The Board's prosecutor shall present this Stipulation to the Board with a

recommendation for approval.
D.2.

The Board may accept, modify with Respondent's approval, or reject this

Stipulation. If the Board rejects the Stipulation, an administrative Complaint may be
filed with the Board. Respondent waives any right Respondent may have to challenge
the Board's impartiality to hear the allegations in the administrative Complaint based on
the fact that the Board has considered and rejected this Stipulation. Respondent does not
waive any other rights regarding challenges to Board members.
D.3.

If the Board rejects this Stipulation then, except for Respondent's waiver

I

'i

I

set forth in Paragraph D.2., this Stipulation shall be regarded as null and void, and

I

admissions in this Stipulation and negotiations preceding the signing of this Stipulation

I

will not be admissible at any subsequent disciplinary hearing.

I

i

I
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I
I

D.4.

Except for Paragraph D.2. which becomes effective when Respondent signs

this Stipulation, this Stipulation shall not become effective until it has been approved by a
majority of the Board and a Board member signs the attached Order.

E. Violation of Stipulation and Consent Order
E.1.

If Respondent violates this Stipulation and Consent Order, the violation

shall be considered grounds for additional discipline and the Board may impose
additional discipline pursuant to the following procedure:
a.

The Chief of the Bureau of Occupational Licenses shall schedule a

hearing before the Board to assess whether Respondent has violated this Stipulation and
Consent Order.

The Chief shall also serve notice of the hearing and charges to

Respondent and to Respondent's attorney, if any. Within twenty-one (21) days after the
. notice of the hearing and charges is served, Respondent may submit a response to the
allegations. If Respondent does not submit a timely response to the Board, the alleged
violations will be deemed admitted.
b.

At the hearing, the Board and Respondent may submit evidence and

present oral argument based upon the record in support of their positions.

Unless

otherwise ordered by the Board, the evidentiary record before the Board shall be limited
to evidence relevant to whether Respondent has violated this Stipulation and Consent
Order. At the hearing the facts and substantive matters related to the violations described
in Section A shall not be at issue.
c.

At the hearing, the Board may impose additional discipline, which

may include the suspension or revocation of Respondent's license, the imposition of
fines, the recovery of costs and attorney fees incurred by the Board and/or other
conditions or limitations upon Respondent's practice.
E.2.

This Stipulation and Consent Order is the resolution of a contested case and

is a public record.
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E.'3

This Stipulation contains the entire agreement between the parties, and

Respondent is not relying on any other agreement or representation of any kind, verbal or
otherwise.
I have read the above Stipulation fully and have bad the opporrunity to
discuss it with legal counsel. I understand that by its terms I am waiving
certain rights accorded me under Idaho law. I understand that the Board
may either approve this Stipulation as proposed, approve it subject to
specified changes, or reject it. I understand that, if approved ac; proposed.
the Board will issue an Order on tbis Stipulation according to the
aforementioned terms, and I hereby abrree

to

the above Stipulation for

settleroer.it.. .l understand that if the Board approves this Stipulation subject
to changes, and the changes are acceptable to me, the Stipulation will talce
effect and an ord~ modifying the terms of the Stipulation will be issued. If
the cbangl!.'S are uaacceptable to me or the Board rejects this Stipulation, it
will be of no effect.
DATED this.;:Z?'day

of_~. 2009.
~

Terry R. R:UC Ct
Respondent
Approved as to fonn. . ~
DA1ED

l _~ ~

.J

thi~ay~-~ 2009.
..j

HAWLEY TROXELL ENNIS
&HAWLE LL

·cr1yn ·w. Clark

Of Attorneys for Respondent
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I recommend that the Board enter an Order based upon this Stipulation.
DATED this

?__J-_ day offlrMt'lI

, 2009.
STATE OF IDAHO
0FFIC OE THE A TI'ORNEY GENERAL

B
Michael S. ilmore
Deputy Attorney General

ORDER
Pursuant to Idaho Code § 54-4106(2)(h), the foregoing is adopted as the decisiot:l
of the Bo~.rd of Real Estate Appraisers in this matter and shall be effective on the 5 i 4 t
day of /-e/JLc.(e';/l.(/2009. IT IS so ORDERED.

I
IDAHO STATE BOARD
OF REAL ESTATE APPRAISERS
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CERTIFICATE OF SERVICE

11!
I HEREBY CERTIFY that on this ~day of+-'"""",.....,.=*
served a true and correct copy of the foregoing by the followin
Terry R. Rudd
2901 Perry Lane
Clarkston, WA 99403

Merlyn W. Clark
HAWLEY TROXELL ENNIS & HAWLEY LLP
P.O. Box 1617
Boise, ID 83701-1617

Jean R. Uranga
URANGA & URANGA
P.O. Box 1678
Boise, ID 83701-1678

~U.S. Mail

D Hand Delivery

~Certified Mail, Return Receipt Requested

D Overnight Mail
D Facsimile: - - - - - - - - - 0 Statehouse Mail
~U.S. Mail

D Hand Delivery

D Certified Mail, Return Receipt Requested
D Overnight Mail
D Facsimile: _ _ _ _ _ _ _ _ __
D Statehouse Mail
~U.S. Mail

D Hand Delivery
D Certified Mail, Return Receipt Requested
D Overnight Mail
D Facsimile: - - - - - - - - - 0 Statehouse Mail

Michael S. Gilmore
Deputy Attorney General
P.O. Box 83720
Boise, ID 83 720-00 I 0

0U.S. Mail
D Hand Delivery
D Certified Mail, Return Receipt Requested
D Overnight Mail
D Facsimile: - - - - - - - - - ~ Statehouse Mail

ana Cory, Chief
Bureau of Occupational Licenses
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ORIGINAL
BEFORE THE BOARD OF REAL ESTATE APPRAISERS
STATE OF IDAHO

In the Matter of the License of:
JOHN W. LANG,
License No. CGA-1660,

)
)

Case No. REA-2007-14

)

)
)
)
Respondent.
~~~~~~~~~~~~~~-)

STIPULATION AND
CONSENT ORDER

REA\Lang\P71771ma

WHEREAS,

information having been received by the Idaho State Board of Real

Estate Appraisers (hereinafter the "Board") which constitutes sufficient grounds for the
initiation of an administrative action against John W. Lang (hereinafter "Respondent");
and
WHEREAS,

the parties mutually agree to settle the matter pending administrative

Board action in an expeditious manner; now, therefore,
IT IS HEREBY STIPULATED AND AGREED between the undersigned parties that this
matter shall be settled and resolved upon the following terms:

A.
1.

The Board may regulate the practice of real estate appraising in the State of

Idaho in accordance with title 54, chapter 41, Idaho Code.
2.

Respondent John W. Lang is a licensee of the Idaho State Board of Real

Estate Appraisers and holds License No. CGA-1660 to practice real estate appraising in
the State of Idaho. Respondent's license is subject to the provisions of title 54, chapter
41, Idaho Code.
3.

Pursuant to Idaho Code§ 54-4103, it is unlawful for any person to appraise

real estate located in the State of Idaho unless that person has first been licensed or
certified by the Board. Idaho Code § 54-4104(1) defines an "appraisal" as "an analysis,
opinion or conclusion relating to the value, nature, quality or utility of specified interests
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in, or aspects of, identified real estate."
4.

Appraisals in the State of Idaho must comply with the minimum standards

set forth in the Uniform Standards of Professional Appraisal Practices ("USPAP").
5.

Respondent is a Utah State Certified General Appraiser and maintains his

office in Holladay, Utah.
6.

On October 14, 2005, Respondent traveled from Utah to Idaho and

conducted an appraisal of property located at 1514 West Karcher Road in Nampa, Idaho
(the "Subject Property"), for purposes of a condemnation action in Idaho state court. In
connection with appraising the Subject Property and providing an oral report to his client
in Boise, Idaho, Respondent prepared ar("'ubmitted to his client a written summary of his
oral report which identifies a "report date" of October 14, 2005, and a "date of value" of
December 28, 2004. Respondent's certification for the appraisal certifies that "the real
estate, which is the subject of this appraisal report, was valued as of October 14, 2005,"
and further certifies that the valuation is for "the appraiser[']s opinion of the market value
of the subject property parcels ... in the before condition as of 12/28/04." On October 21,
2005, Respondent conferred with his client regarding Respondent's valuation of the

I
I
i

I
· 1

Subject Property. Respondent was not licensed as a real estate appraiser in the State of
Idaho at the time of these events.
7.

I

On or about October 26, 2005, Respondent submitted an application for a

temporary practice permit to the Bureau of Occupational Licenses. On or about October
31, 2005, the Bureau of Occupational Licenses notified Respondent that he needed to
submit the required fee and Utah state licensure verification before the temporary permit
application could be processed.
8.

Respondent subsequently submitted the required fees and licensure

verification and was issued Temporary License No. TCGA-1611 on December 27, 2005.
9.

On or about February 14, 2006, Respondent submitted an application for

licensure by reciprocity, and License No. CGA-1660 was issued to Respondent on
STIPULATION AND CONSENT ORDER - 2
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i

February 17, 2006.
10.

Respondent's appraisal of the Subject Property without first having been

licensed by the Board constitutes a violation of Idaho Code§§ 54-4103 and 544107(1 )( d).
11.

Respondent, in lieu of proceeding with a formal disciplinary action to

adjudicate the allegations as set forth above, hereby admits the violations and agrees to
the discipline against his license as set forth in Section C below.

B.
I, John W. Lang, by affixing my signature hereto, acknowledge that:
1.

I have read and admit the allegations pending before the Board, as stated

above in Section A.

I further understand that these allegations constitute cause for

disciplinary action upon my license to practice real estate appraising in the State of Idaho.
2.

I understand that I have the right to a full and complete hearing; the right to

confront and cross-examine witnesses; the right to present evidence or to call witnesses,
or to so testify myself; the right to reconsideration; the right to appeal; and all rights
accorded by the Administrative Procedure Act of the State of Idaho and the laws and
rules governing the practice of real estate appraising in the State of Idaho. I hereby freely
and voluntarily waive these rights in order to enter into this stipulation as a resolution of
the pending allegations.
3.

I understand that in signing this Stipulation and Consent Order I am

enabling the Board to impose disciplinary action upon my license without further process.

c.
Based upon the foregoing stipulation, it is agreed that the Board may issue a
decision and order upon this stipulation whereby:

1.

License No. CGA-1611 issued to Respondent John W. Lang is hereby

suspended for a period of ninety (90) days. During the 90-day mandatory suspension
period, Respondent shall not practice real estate appraising in the State of Idaho. The 90STIPULATION AND CONSENT ORDER - 3
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day mandatory suspension period shall commence seven (7) days from the date of entry of
the Board's Order.
2.

Respondent shall pay investigative costs and attorney fees in the amount of

One Thousand One Hundred Seventy-Five and No/100 Dollars ($1,175.00) within sixty
(60) days of the entry of the Board's Order.
3.

Respondent shall take and complete a 15-hour National USPAP course

within one (1) year from the date of entry of the Board's Order, and Respondent shall take
and pass any examinations given at the conclusion of the courses. Respondent shall
submit to the Board proof of attendance and proof that he passed any given examination
within 30 days of attendance. If no examination is given at the conclusion of the course,
Respondent shall submit to the Board a letter from the course instructor stating that no
examination was given. Said continuing education shall be in addition to continuing
education that Respondent is generally required to obtain to maintain his license.
4.

All costs associated with compliance with the terms of this Stipulation and

Consent Order are the sole responsibility of Respondent.
5.

The violation of any of the terms of this Stipulation and Consent Order by

Respondent will warrant further Board action. The Board therefore retains jurisdiction
over this proceeding until all matters are finally resolved as set forth in this Stipulation.

D.
1.

It is hereby agreed between the parties that this Stipulation and Consent

Order shall be presented to the Board with a recommendation for approval from the
Deputy Attorney General responsible for prosecution before the Board at the next
regularly scheduled meeting of the Board.
2.

Respondent understands that the Board is free to accept, modify with

Respondent's approval, or reject this settlement agreement, and if rejected by the Board,
an administrative Complaint will be filed. By signing this document, Respondent waives
any right Respondent may have to challenge the Board's impartiality to hear the
STIPULATION AND CONSENT ORDER - 4
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allegations in the Complaint based on the fact that the Board has considered and rejected
this settlement agreement. Pursuant to Idaho Code § 67-5252, Respondent retains the
right to otherwise challenge the impartiality of any Board member to hear the allegations
in the Complaint based upon bias, prejudice, interest, substantial prior involvement in the
case or any other reason provided by law or for any cause for which a judge· is or may be
disqualified.
3.

If the Board does not accept this Consent Order then, except for

Respondent's waiver set forth in Paragraph D(2), above, it shall be regarded as null and
void. Admissions by Respondent in the settlement agreement will not be regarded as
evidence against Respondent at the subsequent disciplinary hearing.
4.

With the exception of Paragraph D(2), above, which becomes effective

upon Respondent signing this document, this Stipulation and Consent Order shall not
become effective until it has been approved by a majority of the Board and endorsed by a
representative member of the Board.
5.

Any failure on the part of Respondent to timely and completely comply with

any term or condition herein shall be deemed a default.
6.

Any default of this Stipulation and Consent Order shall be considered a

violation of Idaho Code § 54-4107. If Respondent violates or fails to comply with this
Stipulation and Consent Order, the Board may impose additional discipline pursuant to
the following procedure:
a.

The Chief of the Bureau of Occupational Licenses shall schedule a

hearing before the Board to assess whether or not Respondent has defaulted under this
agreement.

The Chief shall also serve notice of the default hearing and charges to

Respondent and to Respondent's attorney, if any. Within twenty-one (21) days after the
notice of default hearing and charges is served, Respondent shall submit a response to the
allegations. If Respondent does not submit a timely response to the Board, the allegations
of default will be deemed admitted.
STIPULATION AND CONSENT ORDER - 5
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b.

At the default hearing, the Board and Respondent may submit

affidavits made on personal knowledge and present oral argument based upon the record
in support of their positions. Unless otherwise ordered by the Board, the evidentiary
record before the Board shall be limited to such affidavits and this Stipulation and
Consent Order.

Respondent waives a hearing before the Board on the facts and

substantive matters related to the violations described in Section A, and waives discovery,
cross-examination of adverse witnesses, and other procedures governing administrative
hearings or civil trials.
c.

At the default hearing, the Board will determine whether to impose

additional disciplinary action, which may include conditions or limitations upon
Respondent's practice or suspension or revocation of Respondent's license.
7.

This Stipulation and Consent Order is the resolution of a contested case and

is a public record.
8.

This Stipulation and Consent Order contains the entire agreement between

the parties, and Respondent is not relying on any other agreement or representation of any
kind, verbal or otherwise.
I have read the above stipulation fully and have had the opportunity to
discuss it with legal counsel. I understand that by its terms I will be
waiving certain rights accorded me under Idaho law. I understand that the
Board may either approve this stipulation as proposed, approve it subject to
specified changes, or reject it. I understand that, if approved as proposed,
the Board will issue an Order on this stipulation according to the
aforementioned terms, and I hereby agree to the above stipulation for
settlement. I understand that if the Board approves this stipulation subject
to changes, and the changes are acceptable to me, the stipulation will take
effect and an order modifying the terms of the stipulation will be issued. If
the changes are unacceptable to me or the Board rejects this stipulation, it
will be of no effect.
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OCT-17-2008

P.08

11:48

DATED this /?day of

0G~6~t&'C

, 2008.

1.U!J::
Respondent

Approved as to fonn.
DATED this

1tJ day of

{Xk~j

• 2008.
&Cox,LLP

I c:oncur in this stipulation and order.
DATED this

2 \ day of ffetohvL •2008.
STATE OP lPAHO

OFFIO. OF THB A1TO.R.NEY GBNBRAL

By_~n-=-m_v<ll't
___M_~-Emily Mac. Master
Deputy ttomey General

\

I

lI
I
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i

ORDER
Pursuant to Idaho Code § 54-4106, the foregoing is adopted as the decision of the
Board of Real Estate Appraisers in this matter and shall be effective on the tJ.:th_ day of
f

J2ce1v1~e~2008.

IT IS

so

ORDERED.
IDAHO STATE BOARD
OF REAL ESTA TE APPRAISERS

By

1'1}ec-;/ (2 ~ .-(L.__..
Rick Bachmeier, Chair

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this ~~ day of J?(Jtflllbtb 2008, I caused to be
served a true and correct copy of the foregoing by the following method to:
John W. Lang
Lang Appraisal Service, Inc.
2350 Phylden Drive, Suite 1
Holladay, UT 84117-4509

IZ]u.s. Mail

D Hand Delivery

IZ] Certified Mail, Return Receipt Requested

D Overnight Mail

0Facsimile: - - - - - - - - - 0 Statehouse Mail
Heather Cunningham
Davison, Copple, Copple & Cox, LLP
199 N. Capitol Blvd.
P.O. Box 1583
Boise, ID 83701

IZ]u.s. Mail

D Hand Delivery

IZ] Certified Mail, Return Receipt Requested

D Overnight Mail

0Facsimile: - - - - - - - - - 0 Statehouse Mail

Emily A. Mac Master
Deputy Attorney General
P.O. Box 83720
Boise, ID 83720-0010

0U.S. Mail

D Hand Delivery
D Certified Mail, Return Receipt Requested
D Overnight Mail
0Facsimile: - - - - - - - - - -

IZJ Statehouse Mail

-~
Bureau of Occupational Licenses
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ORIGINAL
BEFORE THE BOARD OF REAL ESTATE APPRAISERS
STATE OF IDAHO
In the Matter of the License of:

)
)
KEVIN B. WEED,
)
License No. CRA-1157,
)
)
Respondent.
)
~~~~~~~~~~)

Case No. REA-2007-146

STIPULATION AND
CONSENT ORDER

WHEREAS, information has been received by the Idaho State Board of Real Estate
Appraisers (the "Board") that constitutes sufficient grounds for the initiation of an administrative
action against Kevin B. Weed ("Respondent"); and
WHEREAS, the parties mutually agree to settle the matter in an expeditious manner in lieu
of administrative hearings before the Board; now, therefore,
IT IS HEREBY STlPULATED AND AGREED between the undersigned parties that this matter
shall be settled and resolved upon the following terms:

A. Stipulated Facts and Law
A. I.

The Board regulates the practice of real estate appraising in the State of Idaho in

accordance with title 54, chapter 41, Idaho Code.
A.2.

The Board has issued License No. CRA-1157 to Respondent.

Respondent's

license expired on June 18, 2007, and Respondent's license was canceled as of June 19, 2007.
Respondent has not renewed his license; however, pursuant to Idaho Code§ 67-2614,
Respondent retains the right to renew his license for up to five (5) years after cancellation by
paying the required fees.
A.3.

Appraisals in the State of Idaho must comply with the minimum standards set

forth in the Uniform Standards of Professional Appraisal Practices ("USPAP").

Count One
A.4.

On or about November 23, 2005, Respondent prepared an appraisal report for the

property located at 40 Rammell Road in Victor, Idaho ("Subject Property #1").
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A.5.

Respondent's appraisal report and work file for Subject Property #1 failed to meet

the following requirements of applicable USPAP Standards (2005):
a.

Ethics Rule, Competency: Respondent failed to disclose to the client that

he would be relying on a trainee to find comparable properties and review the plans and
specifications of the subject property.
b.

Standard Rule 1-l(b). Respondent did not mention that the lot was under

contract; comparable #3 had an incorrect sales price and sale date.
c.

Standard Rule 1-lCc): Respondent stated that the subject property was not

offered for sale in the 12 months before the effective date of the appraisal, but there was a
purchase contract for the lot as vacant in the work file; Respondent stated that the predominant
one-unit housing sales price was $900,000 and did not explain that his price was associated with
the Teton Springs neighborhood and not with the $260,000 to $330,000 prices indicate of Driggs
in general; the dimensions part of the appraisal referred to the addendum and the addendum did
not show the dimensions; the street was marked public but it was a private street; Respondent
used the wrong sketch; comparable #2 was a cash sale but Respondent reported it as
conventional financing; comparable #2 had 4.5 baths not 3 as reported; comparable #3 had an
incorrect sale price and sale date; comparable #3 had a 3-car garage not a 2-car garage as
reported; comparable #3 was on the market for 159 days not 60 days as reported; Respondent
had no effective date of data source for the subject's prior sales history; and in the PUD
information section Respondent reported that the common elements and recreation facilities were
complete, but they were not complete at the time of the appraisal.
d.

Standards Rule 1-2(e)(i): The location of the subject was very important

to its value; the predominant sales outside the development averaged around $300,000 while the
predominant sales price in the development averaged around $900,000. Respondent should have
used the development as the neighborhood, because it is unique in the area, and should have
explained the amenities associated with the development that contributed to the estimate of
value.
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e.

Standards Rule l-4(b)(ii): In the cost data, Respondent only applied the

basic cost per square foot number to the total square footage of the residence without adjusting
for roof, energy, foundation, seismic, resort area, or any additional features.
f.

Standards Rule l-4(h)(i):

The sketch was not sufficient in detail to

determine the scope of the improvement; Respondent should have requested the full set of
blueprints or, at a minimum, the elevation views to identify the scope and character of the
improvement.
g.

Standards Rule l-5(a): Respondent did not mention the purchase contract

on the subject lot for $380,000 dated 10/13/05 that is in the work file.
h.

Standard Rule 2-l(b):

There was a lack of information in the

neighborhood section to describe the uniqueness of the development to explain why this property
would be valued so high in the particular market.

i.

Standards Rule 2-2(b)(iii), (vii) and (ix): The assistant listed in the report

was the wrong name.

Count Two
A.6.

On or about December 7, 2005, Respondent prepared an appraisal report for the

property located at 44 Targhee Trail in Victor, Idaho ("Subject Property #2").
A.7.

Respondent's appraisal report and work file for Subject Property #2 failed to meet

the following requirements of applicable USP AP Standards (2005):
a.

Competency Rule:

Respondent failed to disclose to the client that he

would be relying on a trainee to find comparable properties and review the plans and
specifications of the subject property.
b.

Standard Rule 1-l(b): There was no paired analysis of data to support the

bathroom adjustments, square footage adjustments, heating/cooling adjustments, lack of an
adjustment for a smaller garage; and there was an incorrect sales price on comparable #3.
c.

Standard Rule 1-l(c): Respondent stated that the predominant one-unit

housing sales price was $900,000 and did not explain that his price was associated with the
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Teton Springs neighborhood and not with the $260,000 to $330,000 prices indicate of Driggs in
general; the dimensions part of the appraisal referred to the addendum and the addendum did not
show the dimensions; the street was marked public but it was a private street; Respondent
reported the subject had a 2-car garage but put a 3-car garage on the sales comparison grid;
comparable #1 had 3 fireplaces not 1 as reported; comparable #2 was a cash sale but Respondent
reported it as conventional financing; comparable #2 had 4.5 baths not 3 as reported; comparable
#3 had an incorrect sale price and sale date; comparable #3's square footage was reported wrong;
comparable #3 had 3.5 baths not 3 as reported and had a 2-car garage not a 3-car garage as
reported; and in the PUD information section Respondent reported that the common elements
and recreation facilities are complete, but they were not complete at the time of the appraisal.
d.

Standards Rule l-2(e)(i): The location of the subject was very important

to its value; the predominant sales outside the development averaged around $300,000 while the
predominant sales price in the development averaged around $900,000. Respondent should have
used the development as the neighborhood, because it was unique to the area, and should have
explained the amenities associated with the development that contribute to the estimate of value.
e.

Standards Rule 1-4(b)(ii): The cost approach did not reconcile with the

sales comparison approach, nor did it equal the cost data supplied by the builder, and Marshall &
Swift data were applied incorrectly, so the cost numbers are unsupported, and no analysis was
done.
f.

Standards Rules 1-6(a) and (b): Respondent did not reconcile the data by

commenting on why the cost approach was significantly lower than the sales comparison
approach and did not revisit one of the approaches to find the discrepancy. Respondent stated
that the cost approach was given little value in the final estimate of value, but because there were
adequate land sales and this was proposed construction with cost estimates provided, the cost
approach was applicable and should have been used to reconcile value.
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g.

Standards Rule 2- lCa}: The cost approach was considerably less than the

sales comparison approach; there were no substantial comments on the sales comparison
analysis.
t.

Standard Rule 2-l{b}:

There was a lack of information in the

neighborhood section to describe the uniqueness of the development, which made it difficult to
understand why this property would be valued so high in the particular market; and Respondent
needed to explain in more detail the features and amenities of the improvement.

J.

Standards Rule 2-2(b)(iii), (vii) and (ix):

The location of the subject

property was a very important/relevant economic characteristic relevant to the appraisal
assignment, but there was no mention of the amenities, etc., of the development; and the assistant
listed in the report was the wrong name.
A.8.

The allegations of Paragraphs A.4 through A. 7, if proven, would violate the laws

and rules governing the practice of real estate appraising, specifically Idaho Code § 544107 ( 1)(e) and IDAPA 24.18.01.700. Violations of these laws and rules constitute grounds for
disciplinary action against Respondent's license to practice real estate appraising in the State of
Idaho.
B. Waiver of Procedural Rights
I, Kevin B. Weed, by affixing my signature hereto, acknowledge that:
B.1.

I have read, understand and admit the allegations pending before the Board, as

stated in Section A, Paragraphs A.4 through A.7. I further understand that these allegations
constitute cause for disciplinary action upon my license to practice real estate appraising in the
State of!daho.
B.2.

I understand that I have the right to a full and complete hearing; the right to

confront and cross-examine witnesses; the right to present evidence or to call witnesses, or to
testify myself; the right to reconsideration of the Board's orders; the right to judicial review of
the Board's orders; and all rights accorded by the Administrative Procedure Act of the State of
Idaho and the laws and rules governing the practice of real estate appraising in the State of Idaho.
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I hereby freely and voluntarily waive these rights in order to enter into this Stipulation as a
resolution of the pending allegations.
B.3.

I understand that in signing this Stipulation I am enabling the Board to impose

disciplinary action upon my license without further process.

C. Stipulated Discipline
C.1.

Respondent shall pay to the Board an administrative fine in the amount of One

Thousand Five Hundred and No/100 Dollars ($1,500.00) within sixty (60) days of the entry of
the Board's Order.
C.2.

Respondent shall pay investigative costs and attorney fees in the amount of Two

Thousand Ten and No/100 Dollars ($2,010.00) within sixty (60) days of the entry of the Board's
Order.
C.3.

If Respondent decides to renew his license, before renewal of Respondent's

license, Respondent shall obtain the following continuing education from Board-approved
providers:
a.

A 15-classroom-hour 1 National USPAP course; and

b.

A

30-classroom-hour Residential

Sales

Comparison

and

Income

Approaches course.

1

Classroom hours as used in this Stipulation and Consent Order and in the Rules of the Real Estate
Appraiser's Board, IDAP A 24.18.01.000 et seq., includes instruction in which:
(a)
the appraiser raking the class and the instructor are physically present in the same location at
the same time (traditional classroom hours), or
(b) the appraiser taking the class and the instructor are connected at the same time through
videoconferencing or a similar technology, the appraiser taking the class is present in the same location
with other appraisers taking the class, and the facilities are set up for interactive two-way communication
between the instructor and the appraisers taking the class that allows questions to be posed by appraisers
taking the class and answered by the instructor during the class (interactive distance learning classroom
hours).
Classroom hours do not include on-line courses in which the appraiser taking the class is at a
remote location from the other appraisers taking the class or in which the appraiser taking the class is not
able to pose questions to the instructor and receive answers in real time.
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Respondent shall submit proof of attendance to the Board within 30 days of attendance of each
continuing education course. This continuing education shall be in addition to any continuing
education Respondent is required to obtain to maintain his license.
C.4.

If Respondent renews his license, said license shall be placed on probation for a

period of one ( 1) year from the date of renewal. The conditions of probation are as follows:
a.

Respondent shall comply with all state, federal and local laws, rules and

regulations governing the practice of real estate appraising in the State of Idaho.
b.

Respondent shall inform the Board in writing of any change of place of

practice or place of business within 15 days of such change.
c.

If Respondent leaves Idaho for three (3) continuous months, or resides or

practices outside of the state, Respondent must notify the Board in writing of the dates of
departure, address of intended residence or place of business, and whether Respondent intends to
return. Periods of time spent outside Idaho will not apply to satisfy this probationary period or
excuse compliance with the terms of this Stipulation.
d.

Respondent shall fully cooperate with the Board and its agents, and shall

make all relevant files, records, correspondence or other documents available immediately upon
the demand of any member of the Board and its agents.
C.5.

At the conclusion of the one-year probationary period and provided Respondent

has complied with all other terms of this Stipulation, Respondent may request from the Board
termination of the conditions of probation. Any request for termination of probation must be
accompanied by written proof of compliance with the terms of this Stipulation.
C.6.

All costs associated with compliance with the terms of this Stipulation are the sole

responsibility of Respondent.
C. 7.

The violation of any of the terms of this Stipulation by Respondent may warrant

further Board action. The Board therefore retains jurisdiction over this proceeding until all
matters are finally resolved as set forth in this Stipulation.
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D. Presentation of Stipulation to Board
D.l.

The Board's prosecutor shall present this Stipulation to the Board with a

recommendation for approval.
D.2.

The Board may accept, modify with Respondent's approval, or reject this

Stipulation. If the Board rejects the Stipulation, an administrative Complaint may be filed with
the Board.

Respondent waives any right Respondent may have to challenge the Board's

impartiality to hear the allegations in the administrative Complaint based on the fact that the
Board has considered and rejected this Stipulation. Respondent does not waive any other rights
regarding challenges to Board members.
D.3.

If the Board rejects this Stipulation then, except for Respondent's waiver set forth

in Paragraph D.2., this Stipulation shall be regarded as null and void, and admissions in this
Stipulation and negotiations preceding the signing of this Stipulation will not be admissible at
any subsequent disciplinary hearing.
D.4.

Except for Paragraph D.2. which becomes effective when Respondent signs this

Stipulation, this Stipulation shall not become effective until it has been approved by a majority of
the Board and a Board member signs the attached Order.

E. Violation of Stipulation and Consent Order
E.1.

If Respondent violates this Stipulation and Consent Order, the violation shall be

considered grounds for additional discipline and the Board may impose additional discipline
pursuant to the following procedure:
a.

The Chief of the Bureau of Occupational Licenses shall schedule a hearing

before the Board to assess whether Respondent has violated this Stipulation and Consent Order.
The Chief shall also serve notice of the hearing and charges to Respondent and to Respondent's
attorney, if any. Within fourteen (14) days after the notice of the hearing and charges is served,
Respondent may submit a response to the allegations. If Respondent does not submit a timely
response to the Board, the alleged violations will be deemed admitted.
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b.

At the hearing, the Board and Respondent may submit evidence and

present oral argument based upon the record in support of their positions. Unless otherwise
ordered by the Board, the evidentiary record before the Board shall be limited to evidence
relevant to whether Respondent has violated this Stipulation and Consent Order. At the hearing
the facts and substantive matters related to the violations described in Section A shall not be at

issue.
c.

At the hearing, the Board may impose additional discipline, which may

include the suspension or revocation of Respondent's license, the imposition of fines, the

recovery of costs and attomey fees incurred by the Board and/or other conditions or limitations
upon Respondent's practice.
E.2.

This Stipulation and Consent Order is the resolution of a contested case and is a

public record.

E.3.

This Stipulation contains the entire agreement between the parties, and

Respondent is not relying on any other agreement or representation of any

kind. verbal or

otherwise.
I have read the above Stipulation fully and have had the opportunity to discuss it
with legal counsel.~ I understand that by its tenns I am waiving certain rights
accorded me under Idaho law. I understand that the Board may either approve
this Stipulation as proposed, approtre it subject to specified changes, or reject it. I
1.Dlderstand that. if approved as proposed, the Board will issue an Order on this
Stipulation according to the aforementioned terms, and I hereby agree to the
above Stipulation for settlement: I understand that if the Board approves this
Stipulation subject to changes, and the changes are acceptable to me, the
Stipulation will take effect and an order modifying the terms of the Stipulation
will be issued. If the changes are unacceptable to me or the Board rejects this
Stipulation, it will be of no effect.

-·DA:r.ED tbis ..

.'f.-day-of .~.f~4.~.2008 ...-. ·-
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I recommend tha1ze Board enter an Order based upon this Stipulation.
DATED this

1£ day of f!Jrhbe v ,2008.
STATE OF IDAHO
OFFICE OF T E ATTORNEY GENERAL
/

By

/

,J .

! •

Micha 1S. Gilmore
Deputy Attorney General

ORDER

Pursuant to Idaho Code§ 54-4106(2)(h), the foregoing is adopted as the decision of the
Board of Real Estate Appraisers in this matter and shall be effective on the

O,fo6 c:/l.

' 2008.

IT

IS so

2o·l-'f day

of

ORDERED.

IDAHO STATE BOARD
OF REAL ESTATE APPRAISERS
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this _a1! day of 121',, ft; kRI? , 2008, I caused to be served a
true and correct copy of the foregoing by the following method to:
Kevin B. Weed
P.O. Box 980032
Park City, UT 84098

Michael S. Gilmore
Deputy Attorney General
P.O. Box 83720
Boise, ID 83720-0010

!ZI U.S. Mail
D Hand Delivery
!ZI Certified Mail, Return Receipt Requested
D Overnight Mail
D Facsimile: _ _
D Statehouse Mail
D U.S. Mail
D Hand Delivery
D Certified Mail, Return Receipt Requested
D Overnight Mail
D Facsimile: _ _
!ZI Statehouse Mail

~=h~i~-f-*------Bureau of Occupational Licenses
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ORIGINAL
BEFORE THE BOARD OF REAL ESTATE APPRAISERS
STATE OF IDAHO
In the Matter of the License of:

)
)
)
)
)
)

TYLER T. HARWARD,
License No. LRA-750,

Case No. REA-2007-149
STIPULATION AND
CONSENT ORDER

Respondent.
~~~~~~~~~~~~~~~)
WHEREAS,

information has been received by the Idaho State Board of Real Estate

Appraisers (the "Board") that constitutes sufficient grounds for the initiation of an
administrative action against Tyler T. Harward ("Respondent"); and
WHEREAS,

the parties mutually agree to settle the matter in an expeditious manner

in lieu of administrative hearings before the Board; now, therefore,
IT IS HEREBY STIPULATED AND AGREED between the undersigned parties that this
matter shall be settled and resolved upon the following terms:
A. Stipulated Facts and Law

A. I.

The Board regulates the practice of real estate appraising in the State of

Idaho in accordance with title 54, chapter 41, Idaho Code.
A.2.

The Board has issued License No. LRA-750 to Respondent. Respondent's

license is subject to the provisions of title 54, chapter 41, Idaho Code and the Board's
rules at IDAP A 24.18.01, et seq.
A.3.

Appraisals in the State of Idaho must comply with the minimum standards

set forth in the Uniform Standards of Professional Appraisal Practices ("USP AP").
A.4.

On or about September 1, 2004, Respondent and CRA Angela Bair, see

Case No. REA 2007-150, prepared

~

appraisal report for the property located at 20

Grays Lake Road in Wayan, Idaho (the "Subject Property").

I I I
I I I
STIPULATION AND CONSENT ORDER - 1

000275

A.5.

Respondent's appraisal report and work file for the Subject Property failed

to meet the following requirements of applicable USPAP Standards (2003) 1:
a.

Standards Rules 1-l(b) and 2-l(a), (b) and (c): The appraisal failed

to recognize that the basic structure was a manufactured house and the well was not
correctly identified as being on site or not or explained (was there a well sharing
agreement?). Reported data and pictures of the subject clearly identified the subject as
made up of two manufactured homes. The report's comparable sales were superior to the
subject property and were many miles away. There was limited discussion of the isolated
market. The report was misleading and did not provide a reliable value estimate.
b.

Standards Rule 1-l(c): The report contained a series of errors that,

in the aggregate, affected the credibility of the report, including failure to properly
recognize the quality or type of construction, failure to note the lack of a well, and the
selection of poor comparables.
c.
~cope

Standards Rule l-2(f): The report failed to adequately identify the

of work necessary to complete the assignment.
d.

Standards Rule 1-2(g):

The report failed to identify any extra-

ordinary assumptions in the assignment necessary to render credible opinions and
conclusions; for example, more narrative about the location and sufficiency of the private
or party well and the quality and characteristics of the apparent manufactured house
components should have been provided.
e.

Standards Rule 2-2: The report failed to prominently state what type

of appraisal report was being done.
A.6.

The allegations of Paragraphs A.4 and A.5, if proven, would violate the

laws and rules governing the practice of real estate appraising, specifically Idaho Code

1

On September 1, 2004, the Board's adoption of the 2003 edition ofUSPAP was in effect. See
IDAPA 24.18.01.004 (2004) (effective 3/20/04 to 415105).
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§ 54-4107(1)(e) and IDAPA 24.18.01.700. Violations of these laws and rules constitute
grounds for disciplinary action against Respondent's license to practice real estate
appraising in the State of Idaho.
B. Waiver of Procedural Rights

I, Tyler T. Harward, by affixing my signature hereto, aclmowledge that:
B.1.

I have read, understand and admit the allegations pending before the Board,

as stated in Section A, Paragraphs A.4 and A.5. I further understand that these allegations
constitute cause for disciplinary action upon my license to practice real estate appraising
in the State of Idaho.
B.2.

I understand that I have the right to a full and complete hearing; the right to

confront and cross-examine witnesses; the right to present evidence or to call witnesses,
or to testify myself; the right to reconsideration of the Board's orders; the right to judicial
review of the Board's orders; and all rights accorded by the Administrative Procedure Act
of the State of Idaho and the laws and rules governing the practice of real estate
appraising in the State of Idaho. I hereby freely and voluntarily waive these rights in
order to enter into this Stipulation as a resolution of the pending allegations.
B.3.

I understand that in signing this Stipulation I am enabling the Board to

impose disciplinary action upon my license without further process.

C. Stipulated Discipline
C.1.

Respondent shall pay to the Board an administrative fine in the amount of

Seven Hundred Fifty and No/100 Dollars ($750.00) within sixty (60) days of the entry of
the Board's Order.
C.2.

Respondent shall pay investigative costs and attorney fees in the amount of

One Thousand One Hundred Forty and No/100 Dollars ($1,140.00) within sixty (60) days
of the entry of the Board's Order.
C.3.

Within nine (9) months of the date of entry of the Board's Order,
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Respondent shall obtain a l 5-classroom-hour2 National USP AP course from a Boardapproved provider. Respondent shall submit proof of attendance to the Board within 30
days of attendance of each continuing education course. This continuing education shall
be in addition to any continuing education Respondent is required to obtain to maintain
his license.
C.4.

Respondent's License No. LRA-750 shall be placed on probation for a

period of one (1) year. The conditions of probation are as follows:
a.

Respondent shall comply with all state, federal and local laws, rules

and regulations governing the practice of real estate appraising in the State of Idaho.
b.

Respondent shall inform the Board in writing of any change of place

of practice or place of business within 15 days of such change.
c.

If Respondent leaves Idaho for three (3) continuous months, or

resides or practices outside of the state, Respondent must notify the Board in writing of
the dates of departure, address of intended residence or place of business, and whether
Respondent intends to return. Periods of time spent outside Idaho will not apply to satisfy
this probationary period or excuse compliance with the terms of this Stipulation.
d.

Respondent shall fully cooperate with the Board and its agents, and

shall make all relevant files, records, correspondence or other documents available

2

Classroom hours as used in this Stipulation and Consent Order and in the Rules of the Real
Estate Appraiser's Board, IDAPA 24.18.01.000 et seq., includes instruction in which:
(a)
the appraiser taking the class and the instructor are physically present in the same
location at the same time (traditional classroom hours), or
(b)
the appraiser taking the class and the instructor are connected at the same time through
videoconferencing or a similar technology, the appraiser talcing the class is present in the same location
with other appraisers talcing the class, and the facilities are set up for interactive two-way communication
between the instructor and the appraisers taking the class that allows questions to be posed by appraisers
talcing the class and answered by the instructor during the class (interactive distance learning classroom
hours).
Classroom hours do not include on-line courses in which the appraiser taking the class is at a
remote location from the other appraisers taking the class or in which the appraiser taking the class is not
able to pose questions to the instructor and receive answers in real time.
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immediately upon the demand of any member of the Board and its agents.
C.5.

At the conclusion of the one-year probationary period and provided

Respondent has complied with all other terms of this Stipulation, Respondent may request
from the Board termination of the conditions of probation: Any request for termination of
probation must be accompanied by written proof of compliance with the terms of this
Stipulation.
C.6.

All costs associated with compliance with the terms of this Stipulation are

the sole responsibility of Respondent.
C. 7.

The violation of any of the terms of this Stipulation by Respondent may

warrant further Board action.

The Board therefore retains jurisdiction over this

proceeding until all matters are finally resolved as set forth in this Stipulation.
D. Presentation of Stipulation to Board

D.l.

The Board's prosecutor shall present this Stipulation to the Board with a

recommendation for approval.
D.2.

The Board may accept, modify with Respondent's approval, or reject this

Stipulation. If the Board rejects the Stipulation, an administrative Complaint may be filed
with the Board. Respondent waives any right Respondent may have to challenge the
Board's impartiality to hear the allegations in the administrative Complaint based on the
fact that the Board has considered and rejected this Stipulation. Respondent does not
waive any other rights regarding challenges to Board members.
D.3.

If the Board rejects this Stipulation then, except for Respondent's waiver

set forth in Paragraph D.2., this Stipulation shall be regarded as null and void, and
admissions in this Stipulation and negotiations preceding the signing of this Stipulation
will not be admissible at any subsequent disciplinary hearing.
D.4.

Except for Paragraph D.2. which becomes effective when Respondent signs

this Stipulation, this Stipulation shall not become effective until it has been approved by a
majority of the Board and a Board member signs the attached Order.
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E. Violation of Stipulation and Consent Order

E.1.

If Respondent violates this Stipulation and Consent Order, the violation

shall be considered grounds for additional discipline and the Board may impose
additional discipline pursuant to the following procedure:
a.

The Chief of the Bureau of Occupational Licenses shall schedule a

hearing before the Board to assess whether Respondent has violated this Stipulation and
Consent Order.

The Chief shall also serve notice of the hearing and charges to

Respondent and to Respondent's attorney, if any. Within fourteep. (14) days after the
notice of the hearing and charges is served, Respondent may submit a response to the
allegations. If Respondent does not submit a timely response to the Board, the alleged
violations will be deemed admitted.
b.

At the hearing, the Board and Respondent may submit evidence and

present oral argument based upon the record in support of their positions.

Unless

otherwise ordered by the Board, the evidentiary record before the Board shall be limited
to evidence relevant to whether Respondent has violated this Stipulation and Consent
Order. At the hearing the facts and substantive matters related to the violations described
in Section A shall not be at issue.
c.

At the hearing, the Board may impose additional discipline, which

may include the suspension or revocation of Respondent's license, the imposition of
fines, the recovery of costs and attorney fees incurred by the Board and/or other
conditions or limitations upon Respondent's practice.
E.2.

This Stipulation and Consent Order is the resolution of a contested case and

is a public record.
E.3.

This Stipulation contains the entire agreement between the parties, and

Respondent is not relying on any other agreement or representation of any kind, verbal or
otherwise.
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I have read the above Stipulation fully and have had the opportunity to
discuss it with legal counsel. I understand that by its terms I am waiving
certain rights accorded me under Idaho law. I understand that the Board
may either approve this Stipulation as proposed, approve it subject to
specified changes, or reject it. I understand that, if approved as proposed,
the Board will issue an Order on this Stipulation according to the
aforementioned terms, and I hereby agree to the above Stipulation for
settlement. I understand that if the Board approves this Stipulation subject
to changes, and the changes are acceptable to me, the Stipulation will take
effect and an order modifying the terms of the Stipulation will be issued. If
the changes are unacceptable to me or the Board rejects this Stipulation, it
will be of no effect.
DATED

this~dayof Jvk.le

, 2008.

I recommend that the Board enter an Order based upon this Stipulation.
DATED this }

z V.+day of

_\ vne.

, 2008.
STATE OF IDAHO
OFFICE OF THE ATTORNE

Y)/

~ .

GENERAL

f'

By~/-'-'fJ.~~J,.;;.;;f-....,;....;.--'<"--+"+='~'--~~
Michael S. Gilmore
Deputy Attorney General
ORDER
Pursuant to Idaho Code § 54-4106(2)(h), the foregoing is adopted as the decision
of the Board of Real Estate Appraisers in this matter and shall be effective on the _.ik_
day of :ry tJ t.
, 2008. IT IS so ORDERED.
.
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this (6-tft day of ~~ , 2008, I caused to be
served a true and correct copy of the foregoing by the following method to:
· Tyler T. Harward
904 Washington
Montpelier, ID 83254

[Zlu.s. Mail

D Hand Delivery
[Zl Certified Mail, Return Receipt Requested

D Overnight Mail

0Facsimile: - - - - - - - - - 0 Statehouse Mail
Michael S. Gilmore
Deputy Attorney General
P.O. Box 83720
Boise, ID 83720-0010

Ou.S.Mail
0 Hand Delivery
Certified Mail, Return Receipt Requested
D Overnight Mail
0Facsimile: - - - - - - - - - IZJ Statehouse Mail

0

Bureau of Occupational Licenses

_, .
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THE BOARD oF REALESTATEAPPRAISERS

Ofi/G/}14l

STATE OF IDAHO
In the Matter of the License of:

MAC R. MAYER,
License No. CRA-41,
Respondent.

)
)
)

Case No. REA-2007-88

)
)

STIPULATION AND
CONSENT ORDER

)

~~~~~~~~~~~~~~~)
REA\Mayer\P7 I 57lga

WHEREAS, information has been received by the Idaho State Board of Real Estate
Appraisers (the "Board") that constitutes sufficient grounds for the initiation of an
administrative action against Mac R. Mayer ("Respondent"); and
WHEREAS, the parties mutually agree to settle the matter in an expeditious manner
in lieu of administrative hearings before the Board; now, therefore,
IT IS HEREBY STIPULATED AND AGREED between the undersigned parties that this
matter shall be settled and resolved upon the following terms:

A. Stipulated Facts and Law
A. I.

The Board regulates the practice of real estate appraising in the State of

Idaho in accordance with title 54, chapter 41, Idaho Code.
A.2.

The Board has issued License No. CRA-41 to Respondent. Respondent's

license is subject to the provisions of title 54, chapter 41, Idaho Code and the Board's
rules at IDAPA 24.18.01, et seq.
A.3.

Pursuant to Idaho Code§ 54-4116, the Board has adopted a rule requiring

continuing education as a condition of continued licensure. Board Rule 401 (IDAPA
24.18.01.401) requires each renewal application to be accompanied by certification of
having attended and completed a minimum of 15 hours of instruction in Board-approved
courses or seminars during the twelve months before renewal.
A.4.

On or about January 16, 2007, Respondent submitted a License Renewal
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Application for the 2007-08 renewal year. As part of the License Renewal Application,
Respondent answered "yes" to the question: "Have you met the continuing education
requirement as prescribed by the laws and rules applicable to the license identified by this
application?" Respondent also answered "yes" to the following affidavit questions: "I
hereby certify under penalty of perjury that my responses to each of the above and any
that may be attached are true and correct" and "I further certify that I have read and will
comply with the laws and rules governing any activity that may be authorized subsequent
to this application."
A.5.

On or about March 1, 2007, Respondent was notified that he had been

selected for a continuing education audit.

Respondent was requested to provide

documentation to the Bureau of Occupational Licenses by April 1, 2007, to confirm
completion of the Board's continuing education requirements.
A.6.

On or about April 2, 2007, Respondent submitted to the Bureau of

Occupational Licenses his Continuing Education Audit Verification and Certificate of
Compliance with supporting documentation.
A. 7.

The Continuing Education Audit Verification and Certificate of

Compliance submitted by Respondent reflects that Respondent attended the following
continuing education:
Course Title
Appraising FHA
Today

Date
717/06

Sponsoring Organization
McKissock

Location
Ameritel Boise
Total Hours

A.8.

Total hrs
8
8

Despite certifying on his License Renewal Application on April 2, 2007,

that he had met the Board's continuing education requirement, Respondent failed to
obtain 15 hours of continuing education for the twelve months before renewal.
A.9.

The allegations of Paragraphs A.4 through A.8, if proven, would violate the

laws and rules governing the practice of real estate appraising, specifically Idaho Code
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§§ 54-4107(1)(a), (c) and (d) and 54-4116 and IDAPA 24.18.01.401.02. Violations of
these laws and rules would constitute grounds for disciplinary action against
Respondent's license to practice real estate appraising in the State of Idaho.

B. Waiver of Procedural Rights
I, Mac R. Mayer, by affixing m.y signature hereto, aclmowledge that:
B.l.

I have read, understand and admit the allegations pending before the Board,

as stated in Section A, Paragraphs A.4 through A.8. I further understand that these
allegations constitute cause for disciplinary action upon my license to practice real estate
appraising in the State of Idaho.
B .2.

I understand that I have the right to a full and complete hearing; the right to

confront and cross-examine witnesses; the right to present evidence or to call witnesses,
or to testify myself; the right to reconsideration of the Board's orders; the right to judicial
review of the Board's orders; and all rights accorded by the Administrative Procedure Act
of the State of Idaho and the laws and rules governing the practice of real estate
appraising in the State of Idaho. I hereby freely and voluntarily waive these rights in
order to enter into this Stipulation as a resolution of the pending allegations.
B.3.

I understand that in signing this Stipulation I am enabling the Board to

impose disciplinary action upon my license without further process.

C. Stipulated Discipline
C. l.

Respondent shall pay to the Board an administrative fine in the amount of

Two Hundred Fifty and No/100 Dollars ($250.00) within thirty (30) days of the entry of
the Board's Order.
C.2.

Respondent shall pay investigative costs and attorney fees in the amount of

Two Hundred Fifty and No/100 Dollars ($250.00) within thirty (30) days of the entry of
the Board's Order.
C.3.

Within six (6) months of the date of entry of the Board's Order, Respondent

shall obtain an additional seven (7) hours of Board-approved continuing education
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credits. Respondent shall take and pass any examinations given at the conclusion of each
course. Respondent shall submit proof of attendance and proof that he passed any given
examinations within 30 days of attendance. If no examination is given at the conclusion
of a course, Respondent shall submit a letter from the course instructor stating that no
examination was given. This continuing education shall be in addition to any continuing
education Respondent is required to obtain to maintain his license.
C.4.

At the time Respondent renews his license in 2008 and 2009, Respondent

shall submit with his License Renewal Application documentation verifying completion
of the required continuing education.
C.5.

All costs associated with compliance with the terms of this Stipulation and

Consent Order are the sole responsibility of Respondent.
C.6.

The violation of any of the terms of this Stipulation and Consent Order by

Respondent will warrant further Board action. The Board therefore retains jurisdiction
over this proceeding until all matters are finally resolved as set forth in this Stipulation.

D. Presentation of Stipulation to Board
D.l.

The Board's prosecutor shall present this Stipulation to the Board with a

recommendation for approval.
D.2.

The Board may accept, modify with Respondent's approval, or reject this

Stipulation. If the Board rejects the Stipulation, an administrative Complaint may be filed
with the Board. Respondent waives any right Respondent may have to challenge the
Board's impartiality to hear the allegations in the administrative Complaint based on the
fact that the Board has considered and rejected this Stipulation. Respondent does not
waive any other rights regarding challenges to Board members.
D.3.

If the Board rejects this Stipulation then, except for Respondent's waiver

set forth in Paragraph D.2., this Stipulation shall be regarded as null and void, and
admissions in this Stipulation and negotiations preceding the signing of this Stipulation
will not be admissible at any subsequent disciplinary hearing.
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D.4.

Except for Paragraph D.2. which becomes effective when Respondent signs

this Stipulation, this Stipulation shall not become effective until it has been approved by a
majority of the Board and a Board member signs the attached Order.
E. Violation of Stipulation and Consent Order

E.1.

If Respondent violates this Stipulation and Consent Order, the violation

shall be considered grounds for additional discipline and the Board may impose
additional discipline pursuant to the following procedure:
a.

The Chief of the Bureau of Occupational Licenses shall schedule a

hearing before the Board to assess whether Respondent has violated this Stipulation and
Consent Order.

The Chief shall also serve notice of the hearing and charges to

Respondent and to Respondent's attorney, if any. Within twenty-one (21) days after the
notice of the hearing and charges is served, Respondent may submit a response to the
allegations. If Respondent does not submit a timely response to the Board, the alleged
violations will be deemed admitted.
b.

At the hearing, the Board and Respondent may submit evidence and

present oral argument based upon the record in support of their positions.

Unless

otherwise ordered by the Board, the evidentiary record before the Board shall be limited
to evidence relevant to whether Respondent has violated this Stipulation and Consent
Order. At the hearing the facts and substantive matters related to the violations described
in Section A shall not be at issue.
c.

At the hearing, the Board may impose additional discipline, which

may include the suspension or revocation of Respondent's license, the imposition of
fines, the recovery of costs and attorney fees incurred by the Board and/or other
conditions or limitations upon Respondent's practice.
E.2.

This Stipulation and Consent Order is the resolution of a contested case and

is a public record.
E.3.

This Stipulation contains the entire agreement between the parties, and
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Respondent is not relying on any other agreement or representation of any kind, verbal or
otherwise.
I have read the above Stipulation fully and have had the opportunity to
discuss it with legal counsel. I understand that by its terms I am waiving
certain rights accorded me under Idaho law. I understand that the Board
may either approve this Stipulation as proposed, approve it subject to
specified changes, or reject it. I understand that, if approved as proposed,
the Board will issue an Order on this Stipulation according to the
aforementioned terms, and I hereby agree to the above Stipulation for
settlement. I understand that if the Board approves this Stipulation subject
to changes, and the changes are acceptable to me, the Stipulation will take
effect and an order modifying the terms of the Stipulation will be issued. If
the changes are unacceptable to me or the Board rejects this Stipulation, it
will be of no effect.
DATED this

I
d'~day of

1"''1

'2007.

M~~

Respondent

I recommend th~the Board enter an Order based upon this Stipulation.
DATED this

j}

day of

iot??

'2007.
STATE OF IDAHO
OFFICE OF THE ATTORNEY GENERAL

By~
MiChacli.GiOre
Deputy Attorney General
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ORDER
Pursuant to Idaho Code§ 54-4106(2)(h), the foregoing is adopted as the decision
of the Board of Real Estate Appraisers in this matter and shall be effective on the '2 s
day of ~ <1
2007. IT IS so ORDERED.

'I

,

IDAHO STATE BOARD
OF REAL EsTATE APPRAISERS

Bg~k=
CERTIFICA'fl?. OF SERVICE
I HEREBY CERTIFY that on this J;1J5~day of ~ /A1__, 2007, I caused to be
served a true and correct copy of the foregoing by the ~thod to:
MacR.Mayer
P.O. Box 1302
Twin Falls, ID 83303

Michael S. Gihnore
Deputy Attorney General
P.O. Box 83720
Boise, ID 83720-0010

rZ! U.S. Mail
0Hand Delivery
rZI Certified Mail, Return Receipt Requested
D Overnight Mail
0Facsimile: - - - - - - - - - 0 Statehouse Mail
0U.S.Mail
0 Hand Delivery
0 Certified Mail, Return Receipt Requested
0 Overnight Mail
0Facsi.mile: - - - - - - - - - rZI Statehouse Mail
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ORIGINAL
BEFORE THE BOARD OF REAL ESTATE APPRAISERS
STATE OF IDAHO
In the Matter of the License of:
HENRY STIEGLER,
License No. LRA-226,
Respondent.

)
)
)
)
)
)

Case No. REA-2006-3

STIPULATION AND
CONSENT ORDER

----------------------------)
REA\Stiegler\P6 l 07lka
WHEREAS, information having been received by the Idaho State Board of Real
Estate Appraisers (hereinafter the "Board") which constitutes sufficient grounds for the
initiation of an administrative action against Henry Stiegler (hereinafter "Respondent");
and
WHEREAS, the parties mutually agree to settle the matter pending administrative
Board action in an expeditious manner; now, therefore,
IT IS HEREBY STIPULATED AND AGREED between the undersigned parties that this
matter shall be settled and resolved upon the following terms:

A.
1.

The Board may regulate the practice of real estate appraising in the State of

Idaho in accordance with title 54, chapter 41, Idaho Code.
2.

Respondent Henry Stiegler is a licensee of the Idaho State Board of Real

Estate Appraisers and holds License No. LRA-226 to practice real estate appraising in lhe

State of Idaho. Respondent's license is subject to the provisions of title 54, chapter 41,
Idaho Code.
3.

Appraisals in the State of Idaho must comply with the minimum standards

set forth in the Uniform Standards of Professional Appraisal Practices ("USPAP").
4.

On or about May 31, 2001, Respondent prepared an appraisal report for a

property located at 2339 North 12th Street in Coeur d'Alene, Idaho ( "Subject Property
#1 ").
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5.

Respondent's appraisal report for Subject Property #1 failed to meet the

following requirements ofUSPAP Standards (2001):
a.

The report failed to contain appropriate adjustments for the inferior

construction and inferior condition of the Subject Property compared to the comparable
sales.
b.

The report failed to appropriately adjust for the lake view of

comparable sale #1.
c.

The report contains errors m the square footage adjustment

calculations for the comparable sales.

6.

On or about March 6, 2003, Respondent's apprentice, David Eakin,

prepared an appraisal report for the property located at 120 South Dart Street in Post
Falls, Idaho ("Subject Property #2). Respondent had prepared an appraisal report for
Subject Property #2 six months prior and had valued the property at $30,000 more than it
was valued in the March 2003 report.

7.

Mr. Eakin completed the March 2003 appraisal for Subject Property #2 and

inserted Respondent's

ele~tronic

signature as the supervisory appraiser prior to

Respondent's final review of the appraisal report.

On March 18, 2005, Respondent

informed the Bureau of Occupational Licenses investigator that Mr. Eakin had set up the
entire computer program, the electronic signatures and all of the passwords in the
computer.

In addition, Repondent admitted that he did not properly supervise Mr.

Eakin's preparation of the March 2003 appraisal for Subject Property #2.
8.

The above-stated allegations, if proven, would constitute a violation of the

laws and rules governing the practice of real estate appraising, specifically Idaho Code
§ 54-4107(1)(e) and IDAPA 24.18.01.700. Violations of these laws and rules would
further constitute grounds for disciplinary action against Respondent's license to practice
real estate appraising in the State of Idaho.
9.

Respondent, in lieu of proceeding with a formal disciplinary action to
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adjudicate the allegations as set forth above, hereby admits the violations and agrees to
the discipline against his license as set forth in Section C below.

B.
I, Henry Stiegler, by affixing my signature hereto, acknowledge that:
1.

I have read and admit the allegations pending before the Board, as stated

above in section A.

l ±Urther understand that these allegations constitute cause for

disciplinary action upon my license to practice real estate appraising in the State of Idaho.
2.

I understand that I have the right to a full and complete hearing; the right to

confront and cross-examine witnesses; the right to present evidence or to call witnesses,

or to so testify myself; the right to reconsideration; the right to appeal; and all rights
accorded by the Administrative Procedure Act of the State of Idaho and the laws and
..
~·

rules governing the practice of real estate appraising in the State of Idaho. I hereby freely
and voluntarily waive these rights in order to enter into this stipulation as a resolution of
the pending allegations.

3.

I understand that in signing this consent order I am enabling the Board to

impose disciplinary action upon my license without further process.

c.
Based upon the foregoing stipulation, it is agreed that the Board may issue a
decision and order upon this stipulation whereby:
1.

Respondent agrees to accept a reprimand by the Board for failing to ensure

that his appraisals of the Subject Properties complied with USPAP Standards and for
failing to ensure that he had sole personalized control of affixing his signature on an
appraisal.
2.

Respondent shall pay to the Board an administrative fine in the amount of

One Thousand Five Hundred and No/100 Dollars ($1,500.00) within sixty (60) days of
the entry of the Board's Order.
3.

Respondent shall pay investigative costs and attorney fees in the amount of
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One Thousand Nine Hundred and No/100 Dollars ($1,900.00) within ninety (90) days of
the entry of the Board's Order.
4.

Respondent shall take (a) a 15-unit National USPAP course and (b) a

continuing education course in Office Management from a Board-approved provider
within six (6) months from the date of entry of the Board's Order and shall take and pass
any examinations given at the conclusion of the course. Respondent shall submit proof of
attendance and proof that he passed any given examinations within 30 days of attendance.
If no examinations are given at the conclusion of the class, Respondent shall submit a
letter from the course instructor stating that no examinations were given. Said 15 hours

of continuing education shall be in addition to any continuing education Respondent is
required to obtain to maintain his license.
5.

Respondent's License No. LRA-226 shall be placed on probation for a

period of two (2) years from the date of entry of the Board's Order. The conditions of
probation are· as follows:

a.

Respondent shall comply with all state, federal and local laws, rules

and regulations governing the practice of real estate appraising in the State of Idaho.
b.

Respondent shall inform the Board in writing of any change of place

of practice or place of business within 15 days of such change.
c.

In the event Respondent should leave Idaho for three (3) continuous

months, or to reside or practice outside of the state, Respondent must provide written
notification to the Board of the dates of departure, address of intended residence or place
of business, and indicate whether Respondent intends to return. Periods of time spent

outside Idaho will not apply to the reduction of this period or excuse compliance with the
terms of this Stipulation.
d.

Respondent shall fully cooperate with the Board and its agents, and

submit any documents or other information within a reasonable time after a request is
made for such documents or information.
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e.

Respondent shall make all files, records, correspondence or other

documents available immediately upon the demand of any member of the Board's staff or
its agents.
6.

At the conclusion of the two-year probationary period, Respondent may

request from the Board reinstatement of License No. LRA-226 without restriction. Any
request for reinstatement must be accompanied by written proof of compliance with the
terms of this Stipulation.

The Board retains discretion to grant reinstatement of

Respondent's license or to deny reinstatement and continue the period of probation.
7.

All costs associated with compliance with the terms of this stipulation are

the sole responsibility of Respondent.
8.

The violation of any of the terms of this Stipulation by Respondent will

warrant further Board action.

The Board therefore retains jurisdiction over this

proceeding until all matters are finally resolved as set forth in this Stipulation.

D.
1.

It is hereby agreed between the parties that this Stipulation shall be

presented to the Board with a recommendation for approval from the Deputy Attorney
General responsible for prosecution before the Board at the next regularly scheduled
meeting of the Board.
2.

Respondent understands that the Board is free to accept, modify with

Respondent's approval, or reject this Stipulation, and if rejected by the Board, a formal
complaint may be filed against Respondent. Respondent hereby agrees to waive any right
Respondent may have to challenge the impartiality of the Board to hear the disciplinary

complaint if, after review by the Board, this Stipulation is rejected.
3.

If the Stipulation is not accepted by the Board, it shall be regarded as null

and void. Admissions by Respondent in the Stipulation will not be regarded as evidence
against Respondent at the subsequent disciplinary hearing.
4.

The Consent Order shall not become effective until it has been approved by
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a majority of the Board and endorsed by a representative member of the Board.
5.

Any failure on the part of Respondent to timely and completely comply with

any term or condition herein shall be deemed a default.
6.

Any default of this Stipulation and Consent Order shall be considered a

violation of Idaho Code § 54-4107. If Respondent violates or fails to comply with this
Stipulation and Consent Order, the Board may impose additional discipline pursuant to
the following procedure:
a.

The Chief of the Bureau of Occupational Licenses shall schedule a

hearing before the Board. Within twenty-one (21) days after the notice of hearing and

charges is served, Respondent shall submit a response to the allegations. If Respondent
does not submit a timely response to the Board, the allegations will be deemed admitted.
b.

At the hearing before the Board upon default, the Board and

Respondent may submit affidavits made on personal lmowledge and argument based upon
the record in support of their positions.

Unless otherwise ordered by the Board, the

evidentiary record before the Board shall be limited to such affidavits and this Stipulation
and Consent Order. Respondent waives a hearing before the Board on the facts and
substantive matters related to the violations described in Section A, and waives discovery,
cross-examination of adverse witnesses, and other procedures governing administrative
hearings or civil trials.
c.

At the hearing, the Board will determine whether to impose

additional disciplinary action, which may include conditions or limitations upon
Respondent's practice or suspension or revocation of Respondent's license.

7.

This Stipulation and Consent Order is the resolution of a contested case and

is a public record.
8.

This Stipulation and Consent Order contains the entire agreement between

the parties, and Respondent is not relying on any other agreement or representation of any
kind, verbal or otherwise.
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I have read the above stipulation fully and have had the opportunity to
discuss it with legal counsel. I understand that by its terms I will be
waiving certain rights accorded me under Idaho law. I understand that the
BuanJ. may either approve this stipulation as proposed, approve it subject to
specified changes, or reject it. I understand that, if approved as proposed,
the Board will issue an Order on this stipulation according to the
aforementioned terms, and I hereby agree to the above stipulation for
settlement. I understand that if the Board approves this stipulation subject
to changes, and the changes arc acceptable to me, the stipulation will take
effect and an order modifying the terms of the stipulation will be issued. If
the changes are unacceptable to me or the Board rejects this stipulation, it
will be of no effect.
DATED

this 1tf6'dayof ::fut..."{

'2006.

H~

"..>

Respondent

I concur in this stipulation and order.
DATED this~dayof ~-

,2006.
STATE OF IDAHO
OFFICE OF THE ATTORNEY GENERAL

By

#1/ 1/l_.
Karl T. Klein
Deputy Attorney General

t~

'
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ORDER
Pursuant to Idaho Code § 54-4106, the foregoing is adopted as the decisi~ the
BoAd uf :tEslalt: Appraist:rs in this matter and shall be effective on the ;gJ__ y of
2006. IT IS SO ORDERED.

-UC ,

IDAHO STATE BOARD
OF REAL ESTATE APPRAISERS

CERTIFICATE OF SERVICE
1 HEREBY CERTJFY that on this

~day of ~uif: , 2006, I caused to be

served a true and correct copy of the foregoing by the foll~ng method to:
Henry Stiegler
10843 Joshua Court
Hayden, ID 83835

IZ!u.s. Mail
D Hand Delivery
IZ! Certified Mail, Return Receipt Requested
D Overnight Mail
0Facsimile: - - - - - - - - - 0 Statehouse Mail

Karl T. Klein
Deputy Attorney General
P.O. Box 83720
Boise, ID 83720-0010

Ou.S.Mail
Hand Delivery
Certified Mail, Return Receipt Requested
D Overnight Mail
0Facsimile: - - - - - - - - - - ~Statehouse Mail

D
D
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ORIGINAL
BEFORE THE BOARD OF REAL ESTATE APPRAISERS
STATE OF IDAHO

In the Matter of the License of:

WILLIAM D. VOTAW,
License No. LRA-306,

Respondent.

Case Nos. REA-S2C-02A-99-028
REA-S2C-02A-99-029
REA-Sl-02A-Ol-012

)
)
)
)
)
)
)
)
)
)

REA-S 1-02A-Ol-O 13

REA-S l-02A-O 1-014
REA-Sl-02A-Ol-015
REA-S l-02A-O 1-016
REA-S l -02A-01-017
STIPULATION AND
CONSENT ORDER

Rcapprsr\V otaw-W\P4?66l•a

WHEREAS, infonnation having been received by the Idaho State Board of Real
Estate Appraisers (hereinafter the "Board") which constitutes sufficient grounds for the
initiation of an aqministrative action against William D. Votaw (hereinafter
"Respondent"); and
WHEREAS, the

parties mutua.lly agree to settle the matter pending administrative

Board action in an expeditious manner; now, therefore,
IT IS HEREBY STIPULATED AND AGREED between the undersigned parties that this
matter shall be settled and resolved upon the following tenns:

A.
1.

The Board may regulaLe Lhe practice of real estate appraisers in the State of

Idaho in accordance with title 54, chapter 41, Idaho Code.
2.

Respondent William D. Votaw is a licensee of the Idaho State Board of

Real Estate Appraisers and holds License No. LRA-306 to practice real estate appra.isals
in the State of Idaho.
3.

RespondeuL 's license is subject to the provisions of title 54, chapter 41,

Idaho Code.

STIPULATION
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4.

Appraisals in the State of Idaho must comply with the minimum standards

set forth in the Uniform Standards of Professional Appraisal Practices ("USP AP").
Case No. REA-S2C-02A-99-028
5.

On or about September 25, 1998, Respondent prepared an appraisal report

for the property located at 13123 Edison Road in Marsing, Idaho ("Subject Property No.

l ").
6.

Respondents' appraisal rcpo1t of Subject Property No. 1 failed to meet the

following requirements ofUSPAP Standards (.1998):
a.

The report failed to clearly identify exposure time, in violation of

Standards Rule l-2(b);
b.

The report stated the property is located in a subdivision, when it is

not, in violation of Standards Rules l-2(a) and (c), 2-l(c), and 2-2(b)(vii);
c.

The report failed to address that the property was located in a

development with distribution ditches and failed to address any special water
assessments, water user agreements, water <lelivery, or the appropriate irrigation district,
if any, in violation of Standards Rules 1-2(a) and (c), 2-l(c), and 2-2(b)(vii);
cl.

The report failed to identify two large Confined Animal Feeding

Operations, one with approximately 4000+ milking cows within one-half mile northwest
of the property and the other with approximately 2000+ head and one and one-half miles
northwest of the property an<l that the property is downwind with pn::valent winds from
the northwest blowing toward the subject property, in violation of Standards Rule l-4(g);
e.

The report failed to include an adequate analysis and support for the

land value, in violation of Standards Rules l-4(a), 2-l(b) and 2-2(b)(viii);

f.

The report failed to present cost source or calculations in the cost

approach, in violation of Standards Rules l-4(b)(i), 2-l(b), and 2-2(b)(viii);
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g.

Adjustments in the sales comparison approach are not supported in

the report or Respondent's work :file, in violation of Standards Rules 1-4(b)(iii), 2-l(b)
and 2-2(b)(viii); and
h.

The report failed to include adequate infonnation and support to

properly reconcile the quality and quantity of data within the approaches, in violation of
Standards Rules 1-5(c), 2-l(a), (b) and (c), and 2-2(b)(viii).
Case No. REA-S2C-02A-99-029

7.

On or about September 25, 1998, Respondent prepared an appraisal report

for the property located at 13105 Edison Road in Marsing, Idaho ("Subject Property No.

2").
8.

Respondents' appraisal report of Subject Property No. 2 failed to meet the

following requirements ofUSPAP Standards (1998):

a.

The report failed to clearly identify exposure time, in violation of

Standards Rule l-2(b);
b.

The report stated the property is located in a. subdivision, when il is

not, in violation of Standards Rules 1-2(a) and (c), 2-I(c), and 2-2(b)(vii);
(.;.

The report failed to address that the property was located in a

development with distribution ditches and failed to address any special water
assessments, water user agreements, water delivery, or the appropriate irrigation district,
if any, in violation of 8tandards Rules 1-2(a) and (c), 2-1 (c), and 2-2(b)(vii);
d.

The report failed to identify two large Confined Animal Feeding

Operations, one with approximately 4000+ milking cows within one-half mile northwest
of the property and the other with approximately 2000+ head and one and one-half miles
northwest of the property and that the property is downwind with prevalent winds from
the northwest hlowing toward the subject property, in violation of Standards Rule l-4(g);
e.

The report failed to develop an analysis of the highest and best use

for the vacant site; the report indicates that the property is "zoned for residential" when,
STIPULATION AND CONSENT ORDER - 3
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in fact, Owyhee County had no zoning at that time and residential tracts were allowed on
a case-by-case basis, which was not disclosed in the report, in violation of Standards Rule
1-3(b);

f.

The report failed to disclose easements, restrictions or other limiting

conditions, in violation of Standards Rules l-2(a) and (c), 2-l(c), and 2-2(h)(vii) and
(viii);
g.

The report foiled to adequaldy identify the type and quality of the

manufactured home, in violation of Standards Rule 1-4(b)(i);
h.

The report failed to include an adequate analysis and support for the

land value, in violation of Standards Rules l-4(a). 2-l(b) and 2-2(h)(viii);
The report failed to adequately present cost source or calculations in

1.

the cost approach, in violation of Standards Rules 1-4(b)(i), 2-l(b), and 2-2(b)(viii);

J.

Adjustments in the sales comparison approach are not supported in

the report or in Respondent's work file, in violation of Standards Rules l-4(b)(iii), 2-1 (b)
and 2-2(b)(viii); and

k.
properly reconcile

The report failed to include adequate information and support to
tl1t:

quality and quantity of data within the approaches, in violation of

Standards Rules l-5(c), 2-l(a), (b) and (c), and 2-2(b)(viii).

Case No. REA-Sl-02A-01-012
9.

On or about September 29, 1998, Respondent prepared an apprah.;al report

for the property located at 2055 Reba Avenue in Meridian, Idaho ("Subject Property No.
3").

10.

Respondents' appraisal report of Subject Property No. 3 failed to meet the

following requirements of USPAP Standards (1998):
a.

The report failed to include an adequate analysis and support for the

land value, in violation of Standards Rules l-4(a), 2-l(b) and 2-2(b)(viii); and
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b.

The report failed to present cost source or calculations in the cost

approach, in violation of Standards Rules 1-4(b)(i), 2-1 (b), and 2-2(b )(viii).
Case No. REA-Sl-02A-Ol-013
11.

On or about November 13, 1998, Respondent prepared an appraisal report

for the property located at 13111 Edison Road in Marsing, Idaho ("Suhject Property No.

4").
12.

Respondents' appraisal repurl of Subject Property No. 4 failed to meet the

following requirements of USPAP Standards (1998):
a.

The report failed to clearly identify exposure time, in violation of

Standards Rule 1-2(b);

b.

The report stated the property is located in a subdivision, when it is

not, in violation of Standards Rules l-2(a) and (c), 2-l(c), and 2-2(b)(vii);

c.

The report failed to address that the property was located in a

development with distribution ditches and failed to address any special water
assessments, water user agreements, water delivery, or the appropriate irrigation disLrict,
if any, in violation of Standards Rules l-2(a) and (c), 2-l(c), and 2-2(b)(vii);
ll.

The report failed to identify two large Confined Animal Feeding

Operations, one with approximately 4000+ milking cows within one-half mile northwest
of the property and the other with approximately 2000+ head and one and one-half miles
northwest of the property and that the property is downwind with prt::valenr winds from
the northwest blowing toward the subject property, in violation of Standards Rule l-4(g);
e.

The report failed to develop an analysis of the highest and best use

for the vacant site; the report indicates that the property is "zoned for residential" when,
in fact, Owyhee County had no zoning at that time and residential tracts were allowed on
a case-by-ca.c:;e basis, which was not disclosed in the report, in violation of Standards Rule
1-3(b);
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f.

The report failed to disclose easements, restrictions or other limiting

conditions, in violation of Standards Rules l-2(a) and (c), 2-l(c), and 2-2(b)(vii) and
(viii);
g.

The report failed to include an adequate analysis and support for the

land value, in violation of Standards Rules l-4(a), 2-l(b) and 2-2(b)(viii);
h.

The report failed to adequately present cost source or calculations in

the cost approach, in violation of Standards Rules 1-4(b)(i), 2-l(b), and 2-2(b)(viii);
I.

Adjustments in the sales comparison approach are not supported in

the report or in Respondent's work file, in violation of Standards Rules l-4(b)(iii), 2-l(b)
and 2-2(b)(viii); and
J.

The report failed to include adequate information and support to

properly reconcile the quality aml quantity of data within the approaches, in violation of
Standards Rules 1-5(c), 2-l(a), (b) and (c), and 2-2(b)(viii).

Case No. REA-Sl-02A-01-014
13.

On or about November 13, 1998, Respondent prepared an appraisal report

for the property located at 13115 Edison Road in Marsing, Idaho ("Subject Property No.
5").

14.

Respondents' appraisal report of Subject Property No. 5 failed to meet the

following requirements of USPAP Standards (1998):
a.

The report failed to clearly identify exposure time, in violation of

Standards Rule 1-2(b);
b.

The report stated the property is located in a subdivision, when it is

not, in violation of Standards Rules l-2(a) and (c), 2-l(c), and 2-2(b)(vii);
c.

The report failed to address that the property was located in a

development with distribution ditches and failed to atlun::ss any special water
assessments, water user agreements, water delivery, or the appropriate irrigation district,
if any, in violation of Standards Rules 1-2(a) and (c), 2-l(c), and 2-2(b)(vii);
STIPULATION AND CON.SENT ORDER - 6
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d.

The report failed to identify two large Confined Animal Feeding

Operations, one with approximately 4000+ milking cows within one-half mile northwest
of the property and the other with approximately 2000+ head and one and one-half miles
northwest of the property and that the property is downwind with prevalent winds from
the northwest blowing toward the subject property, in violation of Standards Rule l-4(g);
e.

The report failed to develop an analysis of the highest and best use

for the vacant site; the report indicates lhat the property is "zoned for residential" when,
in fact, Owyhee County had no zoning at that time and residential tracts were allowed· on
a case-by-case basis, which was not disclosed in the report, in violation of Standards Rule
1-3(b);

f.

The report failed to disclose easements, restrictions or other limiting

conditions, in violatiou of Standards Rules l-2(a) and (c), 2-l(c), and 2-2(b)(vii) and
(viii);
g.

The report failed to include an adequate analysis and support for the

land value, in violation of Standards Rules 1-4(a), 2-l(b) and 2-2(b)(viii);
h.

The report failed to adequately present cost source or calculations in

the cost approach, in violation of Standards Rules 1-4(b)(i), 2-1 (b), and 2-2(b)(viii);

i.

Adjustments in the sales comparison approach are not supported in

the report or in Respondent's work file, in violation of Standards Rules l-4(b)(iii), 2-1 (b)
and 2-2(b)(viii); and

J.

The report failed to include adequate infonnation and support to

properly reconcile the quality and quantity of data within the approaches, in violation of
Standards Rules l-5(c), 2-l(a), (b) and (c), and 2-2(b)(viii).
Case No. REA-Sl-02A-01-015
J.'5.

On or about September 25, 1998, Respondenl prepared an appraisal report

for the property located at 13127 Edison Road in Marsing, Idaho ("Subject Property No.
6").
STIPULATION AND CONSENT ORDER - 7
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16.

Respondents' appraisal report of Subject Property No. 6 failed to meet the

following requirements ofUSPAP Standards (1998):
a.

The report failed to clearly identify exposure time, in violation of

Standards Rule l-2(b );
b.

The report stated the property is located in a subdivision, when it is

not, in violation of Standards Rules 1-2(a) and (c), 2-l(c), and 2-2(b)(vii);
c.

The report failed to address that the property was located in a

development with distribution ditches and failed to address any special water
assessments, water user agreements, water delivery, or the appropriate irrigation district,
if any, in violation of Standards Rules 1-2(a) and (c), 2-1 (c), and 2-2(b)(vii);
d.

The report failed to identify two large Confined Animal Feeding

Operations, one with approximately 4000+ milking cows within one-half mile northwest
of the property and the other with approximately 2000+ head and one and one-half miles
northwest of the property and that the property is downwind with prevalent winds from
the northwest blowing toward the subject property, in violation of Standards Rule l-4(g);
e.

The report failed to develop an analysis of the highest and best use

for the vacant site; the report indicates that the property is "zoned for residential" when,
in fact, Owyhee County had no zoning at that time and residential tracts were allowed on
a case-by-case basis, which was not disclosed in the report, in violation of Standards Rule
l-3(b);

f.

The report failed to disclose easements, restrictions or other limiting

conditions, in violation of Standards Rules 1-2(a) and (c), 2-l(c), and 2-2(b)(vii) and
(viii);
g.

The report failed to include an adequate analysis and support for the

lanrl value, in violation of Standards Rules 1-4(a), 2-l(b) and 2-2(b)(viii);

h.

The report failed to adequately present cost source or calculations in

the cost approach, in violation of Standards Rules I-4(b)(i), 2-1 (b), and 2-2(b )(viii);
STIPULATION AND CONSENT ORDER - 8
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1.

Adjustments in the sales comparison approach are not supported in

the report or in Respondent's work file, in violation of Standards Rules l-4(b)(iii), 2-1 (b)
and 2-2(b)(viii); and

J.

The report failed to include adequate information and support to

properly reconcile the quality and quantity of data within the approaches, in violation of
Standards Rules l-5(c), 2-l(a), (b) and (c), and 2-2(b)(viii).
Ca~t:

17.

No. REA-Sl-02A-Ol-Ol6

On or about September 25, 1998, Respondent prepared an appraisal report

for the property located at 13131 Edison Road in Marsing, Idaho ("Subject Property No.
7").
18.

Respondents' appraisal report of Subject Property No. 7 failed to meet the

following requirements ofUSPAP Standards (1998):
a.

The report failed to clearly identify exposure time, in violation of

Standards Rule 1-2(b);
b.

The report stated the property is located in a subdivision,

wh~n

it is

' not, in violation of Standards Rules 1-2(a) and (c), 2-l(c), and 2-2(b)(vii);
c.

The report failed to address that the property was located in a

development with distribution ditches and failed to address any special water
assessments, water user agreements, water delivery, or the appropriate irrigation district,
if any. in violation of Standards Rules 1-2(a) and (c), 2-l(c), and 2-2(b)(vii);
d.

The report failed to identify two large Confined Animal Feeding

Operations, one with approximately 4000+ milking cows within one-half mile northwest
of the property and the other with approximately 2000+ head and one and one-half miles
northwest of the property and that the property is downwind with prevalent winds from
the northwest blowing toward the subject property, iu violation of Standards Rule I-4(g);
e.

The report failed to develop an analysis of the highest and best use

for the vacant site; the report indicates that the property is "zoned for residential" when,
STIPULAT!ON AND CONSENT ORDER - 9
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in fact, Owyhee County had no zoning at that time and residential tracts were allowed on
a case-by-case basis, which was not disclosed in the report, in violation of Standards Rule
1-3(b);
f.

The report failed to disclose easements, restrictions or other limiting

conditions, in violation of Standards Rules l-2(a) and (c), 2-l(c), and 2-2(b)(vii) and
(viii);
g.

The report failed to

includ~

an adequate analysis and support for the

land value, in violation of Standards Rules I-4(a), 2-l(b) and 2-2(b)(viii);
h.

The report failed to adequately present cost source or calculations in

the cost approach, in violation of Standards Rules l-4(b)(i), 2-l(b), and 2-2(b)(viii);
1.

Adjustments in the sales comparison approach are not supported in

the report or in Respondent's work file, in violation of Standards Rules l-4(b)(iii), 2-1 (b)
and 2-2(b)(viii); and
J.

The report failed to include adequate information and support to

properly reconcile the quality and quantity of data within the approaches, in violation uf
Standards Rules l-5(c), 2-l(a), (b) and (c), and 2-2(b)(viii).
Case No. REA-Sl-02A-01-017
19.

On or about October 5, 1998, Respondent prepared an appraisal report for

the property located at 13129 Edison Road in Marsing, Idaho ("Subject Property No. 8").
20.

Respondents' appraisal report of Subject Property No. 8 faiktl to meet the

following requirements of USP AP Standards (1998):
a.

The report failed to clearly identify exposure time, in violation of

Standards Rule l-2(b );
b.

The report stated the property is located in a subdivision, when it is

not. in violation of Standards Rules l-2(n) and (c), 2-l(c), and 2-2(b)(vii);
c.

The report failed to address that the property was located in a

development with distribution ditches and failed to address any special water
STIPULATION AND CON~.ENT ORDER - 10

000307

(7\
..;:....
~:.i::

assessments, water user agreements, water delivery, or the appropriate irrigation district,
if any, in violation of Standards Rules 1-2(a) and (c), 2-l(c), and 2-2(b)(vii);
d.

The report failed to identify two large Confined Animal Feeding

Operations, one with approximately 400o+ milking cows within one-half mile northwest
of the property and the other with approximately 2000+ head and one anrl one-half miles
northwest of the property and that the property is downwind with prevalent winds from
the northwest blowing toward the subject property, in violation of Standards Rule 1-4(g);
e.

The

repo~

failed to develop an analysis of the highest and best use

for the vacant site; the report indicates that the property is "zoned for residential" when,

in fact, Owyhee County had no zoning at that time and residential tracts were allowed on
a case-by-case basis, which was not disclosed in the report, in violation of Standards Rule
1-3(b);

f.

The report failed to disclose easements, restrictions or other limiting

conditions, in violation of Standards Rules l-2(a) and (c), 2-l(c), and 2-2(b)(vii) and
(viii);
g.
1998, aml failed

The report failed to discuss a sale of the subject lot on August 7,
to

include an adequate analysis and support for the land value, m

violation of Standards Rules 1-4(a), 2-I(b) and 2-2(b)(viii);
h.

The report failed to adequately present cost source or calculations in

the cost approach, in violation of Standards Rules l-4(b)(i), 2-l(b), and 2-2(b)(viii);
1.

Adjustments in the sales comparison approach are not supported in

the report or in Respondent's work file, in violation of Standards Rules l-4(b)(iii), 2-l(b)
and 2-2(b)(viii); and

J.

The report failed to include adequate information and support to

properly reconcile the quality and quantity of data within the approaches, in violation of
Standards Rules l-5(c), 2-l(a), (b) and (c), and 2-2(b)(viii).
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21.

The above-stated allegations, if proven, would constitute a violation of the

laws and rules governing the practice of real estate appraisals, specifically Idaho Code

§ 54-4107(1)(e) and IDAPA 24.18.01.700. Violations of these laws and rules would
further constitute grounds for disciplinary action against Respondent's license to practice
real estate appraisals in the State of Idaho.
22.

Respondent, in lieu of proceeding with a formal disciplinary action to

adjudicate the allegations as set forth above, hereby admit the violations and agrt:t: Lu the

discipline against his license as set forth in Section C below.

B.
I, William D. Votaw, by affixing my signature hereto, acknowledge that:

1.

I have read and admit the allegations pending before the Board, as stated

above in section A.

I further understand that these allegations constitute cause for

disciplinary action upon my license to practice real estate appraisals in the State of Idaho.
2.

I understand that I have the right to a full and complete hearing; the right to

confront and cross-examine witnesses; the right to present evidence or to call witnesses,
or to so testify myself; the right to reconsideration; the right to appeal; and all rights
accorded by

th~

Administrative Procedure Act of the State of ldaho and the laws and

rules governing the practice of real estate appraisals in the State of Idaho. I hereby freely
and voluntarily waive these rights in order to enter into this stipulation as a resolution of
the pending allegations.

3.

I understand that in signing this consent order I am enabling the Board to

impose disciplinary action upon my license without further process.

c.
Based upon the foregoing stipulation, it is agreed that the Board may issue a
decis1on ancl order upon this stipulation whereby:

1.

License No. LRA-306 issued to Respondent William D. Votaw is hereby

suspended for a period of one hundred twenty (120) days with sixty days of said
STIPULATION AND CONSENT ORDEK- 12

000309

suspension is stayed. During the 60-day mandatory suspension period, Respondent shall
not practice as a real estate appraiser in the State of Idaho but may work as a real estate
appraiser trainee/apprentice pursuant to Board Rule 430.

The 60-day mandatory

suspension period shall commence 5 days from the date of entry of the Board's Order.
2.

Respondent shall pay to the Board an administrative fine in the amount of

Six Thousand and No/100 Dollars ($6,000.00) within thirty (30) days of the entry of the
Board's Order.

3.

Respondent shall take a 15-unit USPAP course within six (6) months from

the date of entry of the Board's Order and shall take and pass any examinations given at
the conclusion of the course. Respondent shall submit proof of attendance and proof th::it
he passed any given examinations within 30 days of attendance. If no examinations were
given at the conclusion of the class, Respondent shall submit a letter from the course
instructor stating that no examinations were given. Said 15 hours of continuing education
shall be in addition to any continuing education Respondent is required to obtain to
maintain his license, including any continuing education Respondent is currently
obtaining to renew his license which is the subject of Case No. REA-Bl-02-008.
4.

At the conclusion uf the 60-day suspension period, Respondent's License

No. LRA-306 shall be placed on probation for a period of one (I) year. The conditions of
probation are as follows:
a.

Respondent shall comply with all state, federal and local laws, rules

and regulations governing the practice of real estate appraisals in the State of Idaho.
b.

The Board reserves the right to audit Respondent's appraisal files

c.

Respondent shall inform the Board in writing of any change of place

upon request.

of practice or place of business within 15 days of such change.
d.

In the event Respondent should leave Idaho for three (3) continuous

months, or to reside or practice outside of the state, Respondent must provide written
STlPULATION AND CONSENT ORDER - 1J
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notification to the Board of the dates of departure, address of intended residence or place
of business, and indicate whether Respondent intends to return. Periods of time spent
outside Idaho will not apply to the reduction of this period or excuse compliance with the
terms of this Stipulation.
e.

Respondent shall fully cooperate with the Board and its agents,

~nd

submit any documents or other infom1ation within a reasonable time after a request is
made for such documents or information.
f.

Respondent shall make all files, records, correspondence or other

documents available immediately upon the demand of any member of the Board's staff or
its agents.
5.

At the conclusion of the one-year probationary period, Respondent may

request from the Bonrd reinstatement of License No. LRA-306 without further restriction.

Any request for reinstatement must be accompanied by written proof of compliance with
the terms of this Stipulation.

The Board retains discretion to grant reinstatement of

Respondent's license or to deny reinstatement and continue the period of probation.
6.

All costs associated with compliance with the terms of this stipulation are

the sole responsibility of Rt:spondent.

7.

The violation of any of the terms of this Stipulation by Respondent will

warrant further Board action against Respondent. The Board therefore retains jurisdiction
over this proceeding until all matters are finally resolved as set forth in this Stipulaliun.

D.
I.

It is hereby agreed between the parties that this Stipulation shall be

presented to the Board with a recommendation for approval from the Deputy Attorney
General responsible for prosecution before the Board at the next regularly scheduled
meeting of the Board.
2.

Respondent understands that the Board is free to accept, modify with

Respondent's approval, or reject this Stipulation, and if rejected by the Board, a formal
STIPULATION AND CONSENT ORD.El<.-14
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complaint may be filed against Respondent. Respondent hereby agrees to waive any right
Respondent may have to challenge the impartiality of the Board to hear the disciplinary
complaint if, after review by the Board, this Stipulation is rejected.
3.

If the Stipulation is not accepted by the Board, it shall be regarded as null

and void. Admissions by Respondent in the Stipulation will not be regarcled as evidence
against Respondent at the subsequent disciplinary hearing.
'1.

The Consent Order shall nul become effective until it has been approved by

a majority of the Board and endorsed by a representative member of the Board.
5.

Any failure on the part of Respondent to timely and completely comply with

any term or condition herein shall be deemed a default hy Respondent.
6.

Any default of this Stipulation and Consent Order shall be considered a

violntion of Idaho Code;; § 54-4107(1)(d). If Respondent violates or fails to comply with
this Stipulation and Consent Order, the Board may impose additional discipline against
Respondent pursuant to the following procedure:
a.

The Chief of the Bureau of Occupational Licenses sha11 schedule a

hearing before the Board. Within twenty-one (21) days after the notice of hearing and
chargt:s is served, Respondent shall submit a response to the allegations. If Respondent
does not submit a timely response to the Board, the allegations will be deemed admitted.
b.

At the hearing before the Board upon default, the Board and

Respondent may suhmit affidavits made on personal knowledge and argument based upon
the record in support of their positions. Unless otherwise ordered by the Board, the
evidentiary record before the Board shall be limited to such affidavits and this Stipulation
and Consent Order. Respondent waives a hearing before the Board on the facts ancl
substantive matters related to the violations described in Section A, and waives discovery,
cross-examination of adverse witnesses, and other procedures governing administrative
hearings or civil trials.
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c.

At the hearing, the Board will determine whether to impose

additional disciplinary action, which may include conditions or limitations upon
Respondent's practice or suspension or revocation of Respondent's license.
7.

The Board shall have the right to make full disclosure of this Stipulation

and Consent Order and the underlying facts relating hereto to any state, agency or
individual requesting information subject to any applicable provisions of the Idaho Public
Records Act, Idaho Code§§ 9-337 to 9-350.

8.

This Stipulation and Consent Order contains the entire agreement between

the parties, and Respondent is not relying on any other agreement or representation of any
kind, verbal or otherwise.
I have read the above stipulation fully and have had the opportunity to
discuss it with legal counsel. I understand that by its terms I will be
waiving certain rights accorded me under Idaho law. I understand that the
Board may either approve this stipulation as proposed, approve it subject to
spt:cifku changes, or reject it. I w1derstand that, if approved as proposed,
the Board will issue an Order on this stipulation according to the
aforementioned terms, and I hereby agree to the above stipulation for
settlement. I understand that if the Board approves this stipulation subject
to changes, and the changes are acceptable to me, the stipulation will take
effect nnd nn order modifying the terms of the stipulation will be issued. If
the changes are unacceptable to me or the Board rejects this stipulation, it
will be of no effect.
DATED this-±._ day of

oe/zL

l

2004.

~-Respondent
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I concur in this stipulation and order.
DATED

this

7-f?.. day of

abk

'2004.

F. Peterson
ey for Respondent
I concur in this stipulation and order.
DATED

this£dayoft9~

,2004.
ST ATE OF IDAHO
OFFICE OF THE ATTORNEY GENERAL

ORDER
Pursuant to Idaho Code § 54-4106, the foregoing is adopted as the decision of the
~('d of Real Estate Appraisers in this matter and shall be effective on the IS:!!!. day of
{!,{-f>b.o.&z-2 , 2004. IT IS SO ORDERED.
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CERTIFICATE OF SERVICE

~

(1u;-fi. .

l HEREBY CERTIFY that on this~ day of
~.b) , 2004, I caused to
be served a true and correct copy of the foregoing by the following method to:
Charles F. Peterson
Attorney at Law
913 W. River Street, Suite 420
Boise, ID 83702-7081

~U.S. Mail
D Hand Delivery
Certified Mail, Return Receipt Requested
D Overnight Mail
0Facsimile: (208) 336-2059
D Statehouse Mail

Kenneth F. Stringfield
Deputy Attorney General
P.O. Box 83720
Boise, ID 83720-0010

0U.S.Mail
Hand Delivery
D Certified Mail, Return Receipt Requested
Overnight Mail
0Facsimile: (208) 367-1560
~Statehouse Mail

Roseann Hardin

!ZIU.S. Mail
D Hand Delivery
D Certified Mail, Return Receipt Requested
D Overnight Mail
0Facsimile: (208) 367-1560
D Statehouse Mail

EBERHARTER-MAKI & TAPPEN

818 La Cassia
Boise, ID 83705-0010

D

D

D
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BEFORE THE STATE BOARD OF REAL .ESTATE APPRAISERS

ORlGlNAL

STATE OF IDAHO
In the Matter of the License of:
DAVIDL. VOTAW,
License No. CRA-163,

Case No. REA-L3-02A-98-023
REA-S92-02A-99-026
REA-P3-02A-99-039
RRA-P3-02A-99-040

REA-L3C-02A-00-022
Respondent.
FINAL ORDER

THIS MATIER came on for hearing on April 12, 2004, before Alan G. Lance, Sr.,
the designated Hearing Officer. The State appeared in person and by its attorney of record, Kenneth
F. Stringfield, Idaho Deputy Attorney General. Respondent, David L. Votaw, appeared in person
and by his attorney, Wyatt B. Johnson of Angstman Law, PLLC. The parties presented witnesses,

testimony, and docmnentary evidence. On May 14, 2004, the Hearing Officer submitted his
Memorandum Decision and Recommended Order. On June 23, 2004, the Hearing Officer submitted
a Schedule of Review for the Recommended Order.
This matter came before the Idaho State Board of Real Estate Appraisers at a specially
scheduled meeting of the Board on August 20, 2004. The Board, having conducted an independent
review of the record and having considered all evidence and arguments of counsel presented before
the Hearing Officer, the Hearing Officer's Findings of Fact, C.onclusions ofLaw, and Recommended
Order and all other matters of record, and good cause appearing therefor, the Board unanimously
adopted the following Order.
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IT IS HEREBY ORDERED as follows:

1.

That the Hearing Officer's Findings of Fact and Conclusions of Law arc

hereby adopted and incorporated herein by reference.
2.

That the Respondent's conduct, as set forth in the Hearing Officer's Findings

of Facts and Conclusions of Law, has violalt:<l lhc Slipulalion and Consent Order between the parties

and the Board, entered on August 18, 2004. Further, the Board retained jurisdiction under the
Consent Order to address violations of the order. Finally, Respondent's conduct constitutes a
violation ofldaho Code Section 54-4107(d). Pursuant to the Consent Order and Idaho Code
Sections 54-4107. 67-2609(a)(6), and IDAPA 24.18.01.525, the Roard

posse.~~s

the authority to

impose the following disciplinary sanctions upon the Respondent, David L. Votaw, as set forth in
this Final Order.
3.

Rt:Spom.knl's license shall be revoked.

4.

Respondent shall pay the administrative fine and investigative costs and

attorney fees in the amount of Three Thousand Seven Hundred Fifty Dollars ($3,750.00) as
previously ordered in the Stipulation and Consent Order.
S.

That the Respondent pay to the Roard the costs and attorney's fees incurred by

the Board in the investigation and prosecution of Respondent in this proceeding in the amount of Six
Thousand Fifty-Nine Dollars ($6,059.00).
6.

Re8pondenL may apply to the Board for reinstatement of his license after one

(1) year from entry of this Final Order, and upon payment of all fines, costs and fees ordered herein.
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7.

This is the Final Order of the Board.

a.

Any party may file a Petition for Reconsideration of this Final Order

within fourteen (14) days of the service date of this Final Order. The Board will dispose of the
Petition for Reconsideration within twenty-one (21) days of its receipt, or the Petition will be
considered denied by the operation of law. (See. Idaho Code Section 67-5247(4)).
b.

Pursuant to Idaho Code Sections 67-5270 and 57-5272, any party

aggrieved by this Final Order, or orders previously issued in this case, may appeal this Final Order
and all previously issued orders in this case to dislricl court by filing a petition in the district court of

the county in which: (i) a hearing was held; (ii) the final agency action was taken; or (iii) the party
seeking review of this Final Order resides.
c.

An appeal must be taken within twenty-eight (28) days (i) of the

service date of this Final Order; (ii) of any order denying petition for reconsideration; or (i.ii) of the
failure within twenty-one (21) days to grant or deny a petition for reconsideration, whichever is later.
(See, Idaho Code Section 67-5273.) The filing of an appeal to district court does not itself stay the
effcctivem::~

or eufurcemeul. of 1.he order under appeal.

8.

The Bureau Chief of the Bureau of Occupational Licenses shall cause a true

and correct copy of this Final Order to be served upon the Respondent's attorney and the State's
attorney by mailing a copy to them at their addresses as provided.
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·:<A'-zlday of
DATED thi~

~ 2004.
STA E BOARD OF REAL ESTATE APPRAISERS

Doyle

CERTIFICATE OF SERVICE

I HEREBY CER11FY drat on the !JI~day of

iii. ~, 2004, I caused to

be served, by the method(s) indicated, a true and correct copy of the fOioifliupon:

David L. Votaw

x

P.O. Box 44371

Boise, ID 83711

x
T. J. Angstman
Wyatt B. Johnson
Angstman Law, PLLC
3649 Lake Harbor Lane
Boise, ID 83703
Kenneth F. Stringfield
Deputy Attorney General
Office of the Attorney General
P.O. Box 83720
Boise, ID 83720-0010
Attorneys for the State Board of Real
Estate Appraisers

U.S. Mail
Hand Delivere.d

-X--

Federal Express
Certified Mail No.
U.S. Mail
Hand Delivered
Federal Express

Fax Transmission
U.S. Mail
Hand Delivered
Fe;:ucral Express

Fax Transmission
x

STATEHOUSE MAIL

M:\Gcncral Represc:ntation\Buroau of Occupational Licenses\Rcal Esrate Appraiscrs\Documcnts\4773_27 D Votaw Final Order.doc
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LANCE, ELIA & ASSOCIATES, PLLC
Alan G. Lance Sr. (ISB Bar# 2319)
1199 Shoreline Lane, Suite 308
Boise, Idaho 83702
Telephone:
(208) 331-9800
Facsimile:
(208) 331-9805

BEFORE THE BOARD OF REAL ESTATE APPRAISERS
STATE OF IDAHO

In the Matter of the License of:

DAVID T,, VOTAW,
License No. CRA-163,

)

Case Nos.

REA -S92-02A-99 026

)
)

REA-P3-02A-99-039
REA-P3-02A-99-040

)

REA-LJC-02A-00-022

)
)
)

Respondent.

REA-L3-02A-98-023

)

)

FINDINGS OF FACT, CONCLUSION
OF LAW, AND RECOMMENDED
ORDER

)

The contested case and matter regarding the complaint against the license of Mr. David L.
Votaw, ('Kespondent') a licensed Real Estate Appraiser, License Number CRA-163 in the State
ofldaho, duly came on for hearing before the Board of Real Estate Appraisers ('The

Ro~rd')

on

April 12, 2004 at the of.fices of the Idaho State Bureau of Occupational Licenses (The 'Bureau'),
1109 Main Street, Suite 220, Boise, Idaho before Alan G. Lance, Sr., the duly appointed Hearing
Officer.
The Respondent, Mr. David Votaw was present, in person, and represented by Counsel, Mr.
Wyatt B. Johnson of Angstman Law, PLLC.

The Board of Real Estate Appraisers was

represented by its legal counsel, Kc:nnelh F. Stringfield, Deputy Attorney General.

ORIGINAL
FINDINGS OF FACT AND
CONCLUSIONS OF LAW
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ISSUES PRESENTED

1,,.

I~

i~

1. Was Respondent in violation of the Stipulation and Consent Order, by and between

!.]

Respondent and The Board by Respondent's continuation of Real Estate Appraising for a

~f
~~

fee from the period of August 2.3, 2003 and January 30, 2004, inclusively?

~·;[
:.:.~

~R

!~

2. Was actual notice of acceptance by the Board of the Stipulation and Consent Order,

i

tendered to the Board by the Respondent on July 15, 2003 essential to the implementation

~g

I
~
;..:!

of those sanctions and restrictions imposed under the Stipulation and Consent Order

:>;

i:i
ff~

i
t~
~;;

which was accepted by the Board on August 18, 2003?

3. Was Constructive Notice of Acceptance by the Board, thru Counsel, adequate and

~~

~~
g~

.~

sufficient to implement the provisions of the Stipulation and Consent Order?

~~

~t

Z:.'

f.i

~
f~

~lt~
~~

:~~
::,.

4. Is the Complaint filed in l11i:; mallt::r sufficient grounds to warrant disciplinary action by

the Board against Respondent?
5. Whether sufficient grounds were proven, through testimony, stipulation or other admitted

fi

evidence, to include affidavits at the hearing held on the Complaint filed in this matter, to

*!~~~

suspend, revoke, or take other disciplinary action against Respondent?

·::;;
~-::

6. Whether investigative costs and Attorney fees incurred in the investigation and

?°'!;:

~t

r
'o

prosecution of this matter by the Board should be assessed against the Respondent?

~~:,:.:·

II.
LEGAL AUTHORITY, COMPLAINT AND DEFENSE
Having considered the alkgatiuus by Lhe Board. in its Complaint, having heard and

considered the testimony presented during the Hearing, having reviewed the record of the

FINDINGS OF FACT AND
CONCLUSIONS OF LAW
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Board in this matter and Exhibits 1-84 of the Board and Exhibits A-D of Respondent and
all matters presented, and being otherwise fully advised in the matter, the following is
this hearing officer's Findings of Fact, Conclusions of Law and Recommended Order.

A. LEGAL AUTHORITY OF THE BOARD AND STATUTORY
STANDA._RDS FOR DISCIPLINARY ACTION

REGARDIN~

RRSPONENT'S

LICENSE AS A LICENSED REAL ESTATE APPRAISER

l. The Board may regulate the practice of real estate appraisals in the State of Idaho in
accordance with Title 54, Chapter '11 of the Idaho Code.

2. Respondent David L. Votaw is a licensee of the Idaho State Board of Real Estate
Appraisers under License number CRA-163 and has been licensed to engage in the
practice of 11.::al ti:;talt: appraisals for a fee. Respondent's continued compliance with the

laws and rules of the Board as codified at Title 54, Chapter 41, Idaho Code and IDAPA
24.18.01 is required as a condition precedent to his continued licensure.
3. On or about July 15, 2003, Respondent executed and tendered to the Board, a written
Stipulation and Order in which he admitted violations of the standards, practices ancl
rules of the Board and agreed to certain sanctions. The Stipulation and Consent Order is
part of the record and a copy of which is appended hereto and by this reference
inc:orpornted herein as if fully set forth.

4. On or about August 18, 2003 the Stipulation and Order was accepted and agreed to by the
Board and the Order adopted by the Board and executed by Paul Morgan, Chair.

FINDINGS OF FACT AND
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5. On or about August 19, 2003 an executed copy of the Stipulation and Order was
forwarded to Respondent's Counsel, Mr. Wyatt Johnson, via U.S. Certified Mail, Return
Receipt requested.

6. Respondent's Counsel, Mr. Johnson received the fully executed Stipulation and Consent
Order on August 21, 2003

and forwarded the instrument to Respondent at P .0. Box

44371 Boise, Idaho 83711. the Respondent's mailing acirlress.

(State's Exhibit 73,

Respondent's Exhibit C).
7. Respondent shared a Post Office Box with his son who was authorized access to the mail
Box and received Respondent's mail there periodically and dclivc1ed it to lhe

Respondent. (Respondent's Exhibit D).

8. Respondent contends he never personally received an executed copy of the Stipulation
and Co111>1::ut Order. (Respondent·s Exhibit A and Respondent's Testimony Tr. 10-19).
9. As set forth in the Idaho Real Estate Appraisers' Act (Idaho Code 54-4101 et seq.) the
Board is a self governing agency for the State of Idaho and is responsible for
promulgating necessary rules, issuing licenses, initiating and investigating complaints
concerning those who hold Real Estate Appraiser Licenses and to conduct clisciplinary
proceedings against individuals who have been issued such licenses in the State of Idaho.
In addition to the above cited authority, the Board has adopted those Rules as set forth in
the lcl:iho Administrative Procedures Act (IDAPA) 24.18.01 et seq., RULES OF THE

c:

:·.·

l'.

REAL EST ATE APPRAISER BOARD, pursuant to Idaho Code 54-4106.
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B. COMPLAINT AGAINST THE RESPONDENT
The Bureau alleges that Respondent entered into a Stipulation and Consent Order with the
Idaho State Board of Real Estate Appraisers which was to be effective on and after August 23,
2003, and that Respondent was obligated to abide by the terms, provisions, restrictions and
conditions of the Stipulation and Order and further, Respondent violated the terms, provisions,
restrictions and conditions of the Stipulation and Order by continuing in the active practice of
real estate appraising as a fully licensed appraiser for fees and failure to pay administrative fines
and costs.
The evidence introduced by the Board's Attorney, nnd stipulated to by the Respondenl,

reflects that the Respondent conducted s everal appraisals subsequent to e ffective date of t he
Stipulation and Consent Order and prior to the service of the Cease and Desist Order on or about
January JO, 2004, fof whid1 ht: t.:hargell fees.

This activity and conduct is alleged to be in violation of the Stipulation and Consent Order,
page 14 paragraph C. I.
The Respondent failed to make those payments as reflected in the Stipulation and Consent
Order, page 14 paragraphs C. 2 and 3.
The Board retained Jurisdiction in this matter pursuant to the Stipulation and Consent Order,
page 14 paragraph C. 8.

C. RESPONDENT'S DEFENSE AND MATTERS IN EXTENUATION
AND MITIGATION.
The Respondent contcm.l:s lhal

lh~

Stipulation and Consent Order was signed by him on or

about July 15, 2003 with the express understanding that it was subject to the approval and
'.·.:.
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acceptance of the Board which was facilitated on August 18, 2003. That the Respondent never
received notice from the Bureau or the Board that the Stipulation and Consent Order had been
accepted, executed and was in full force and effect. (Transcript of Respondent's Testimony, and
Respondent's Affidavit, Exhibit A).
The Respondent does not contest the fact that the Stipulation and Consent Order were duly
accepted and executed by the Board and that a copy of said stipulation and Consent Order was
forwarded to his counsel of record and was received by his ·counsel on August 21, 2003.
(Respondent's Exhibit C, Affidavit of Wyatt Johnson, Transcript of Respondent's Testimony).
Respondent alleges that he never received a copy of the Stipulation and Consent Orde1

accepted and executed by the Board and never received notice from any party that the Stipulation
and Consent Order became effective on August 23, 2003. Respondent contends, and testified,
that his first actual k.uuwlt:l.lgt: of the acceptance of the Stipulation and Consent Order by the
Board came upon the service of the Cease and Desist Order in January, 2004.

(Affidavit of

Respondent, Exhibit A, Transcript of Respondent's Testimony).
Respondent asserts that he made no inquiry of the Board, the Bureau nor his counsel
concerning the status of the Stipulation and Consent Order, the status of his appraiser's license nr
any other related matter. Respondent asserts, and the evidence confirms, that in anticipation of
acceptance of the Stipulation and Consent Order and so as to comply with the terms and
restrictions imposP.cl therein, he contacted Mr. Jack Van 'Nyk, n licensed appraiser, to make
arrangements to work under his supervision and control as a trainee appraiser as allowed by the
Stipulation and Consent Order. (Exhibit B, Affidavit of Jack Van Wyk, Exhibit A, Affidavit of
Respondent, Transcript uf Rc:::;puuucnL's Testimony). The contact and agreement with Mr. Van

Wyk was in November or December of2003.
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Respondent further asserts that he previously had received correspondence directly from the
Board and/or Bureau at his mailing address but in the instant matter, he received none and that
the Copy of the Stipulation and Order forwarded by his counsel on or about August 21, 2003 was
somehow lost and not delivered to him.

(Respondent's Affidavit, Exhibit A, Transcript of

Respondent's testimony, Affidavit of William Votaw, Exhibit D).

III.
FINDINGS OF FACT
1. The Board of Real Estate Appraisers, State of Idaho, has jurisdiction in this matter.

Respondent is currently licensed as a real estate appraiser in the State of Idaho, and the
Board retained jurisdiction under the Stipulation and Consent Order.
2. The Respondent p1 t:viously tendered a Stipulation and Consent 0 rder to the Board on

July 15, 2003 in which he admitted to violations ofldaho Code 54-4107 (e) and IDAPA
24.1.8.01.700 constituting grounds for disciplinary action against his license.

The

Stipulation provided, inter alia, that the Respondent's license, number CRA-163 would
be suspended for a period of one (1) year, but during said period of suspension,
Respondent could work as a trainee under the supervision of a duly licensed real estate
appraiser, said suspension to begin five (5) days from the date of entry of the Board's
Orcler.

(A11e11st 18, 2003)

Respondent was to have paid an administrative fine and

investigative costs and attorney's fees totaling $3,750, in the aggregate, within the first
six (6) months of the suspension, none of which has been paid.
3. The Respondent and tht: Board stipulated that any violation of the Stipulation and Order
would warrant further Board action and the Board retained jurisdiction in this proceeding

FINDINGS OF FACT AND
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and matter. Further, the parties stipulated that failure on the part of the Respondent to

~1

"timely and completely" comply with any term or condition of the order would be

~

I

I
~;£

I

deemed a default and that default considered a violation of Idaho Code 54-4107 and that
the Board could impose additional discipline pursuant to the following procedures:
a. "The Chief of the Bureau of Occupational License shall schedule a bearing before
the Board. Within twenty-one (21) days after the notice of hearing and charges

I

are served, Respondent shall submit a response to the allegations. If Respondent.
does not submit a timely response to the Board, the allegations will be deemed

~
~

ry;

atlmittcd.

'~

~

i

b. At the hearing before the Board upon default, the Board and Respondent may
submit affidavits made on personal knowledge and argument based upon the

fil

record in support of their positions. Unless otherwise ordered by the Board, the

~

evidentiary record before the Board shall be limited to such affidavits and this

M

Stipulation and Consent Order. Respondent waives a hearing before the Board on

~~

~

the facts and substantive matters related to the violations described in Section A,
(of the Stipulation and Consent Order) and waives discovery, cross examination

of adverse witnesses, and other procedures governing administrative hearings or

r~

civil trials.
c.

At the hearing, the Board will determine whether to impose additional

disciplinary action, which may include conditions or limitations upon
Respondent's license." (Stipulation and Consent Order pages 16 and 17 paragraph
D.6)
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4. Respondent continued an unintem1pted appraisal practice for fees from August 23, 2003
(the August 18, 2003 Board's acceptance of the Stipulation and Consent Order, plus five
(5) days as specified in Paragraph C. l. of the Stipulation and Consent Order) which
constituted a violation of the Stipulation and Consent Order.
5. Respondent proffered the Stipulation and Consent Order which was subsequently
accepted by the Board on August 18. 2003 and by constructive notice thru counsel,
Respondent was notified of the acceptance on August 21, 2003 upon receipt of the
Stipulation and Consent Order by Counsel, thereby making the Stipulation and Consent
Order operative and effective on and after August 23, 2003.

(See; Stipulation and

Consent Order; Affidavit of Counsel Exhibit C; State's Exhibit 73).
6. Receipt by Respondent's counsel on August 21, 2003 of the accepted and executed
Stipulation and Consent Order constituted constructive and adequate re1.:1::ipt aml 11uti1.:1:: tu
Respondent. (Rules 200 and 203 of the Idaho Attorney General's Model Rules of Practice
and Procedure arid Rules 04.11.01.200 and 04.11.01.203 of the Idaho Administrative
Procedures Act.
7. Respondent selected his son, William Votaw as his agent for purposes of mail pick-up
and delivery from a shared Post Office Box, who may have received, but did not deliver,
an executed copy of the Stipulation and Consent Order to his father.

(Exhibit D,

Affidavit of William Votaw.) A failure by the agent to his principal is not a defense, nor

does it need to be addressed in this matter as notification to the Respondent was complete
upon delivery of the executed Stipulation and Consent Order to Respondent's counsel.
8. Respondent continued to conduct appraisals as a licensed appraist:r fur fot:s unlil a Ct:ast:
and Desist Order was served upon him on or about January 30, 2004. From August 23,

FINDINGS OF FACT AND
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2003 until the service of the Cease and Desist Order, Respondent conducted
approximately61 appraisals. (State'sExhibits;5,9, 10, 12, 13, 14, 15, 16, 17, 18, 19,20,
21,22,23,24,25,26,27,28,29,30,31,32,33,34,35,36,37,38,39,40,41,42,43,44,
45,46,47,49, 50,51,52,53,54,55,56,57,58,59,60,62,63,64,65,66,67,68,69, 70,
71). Certain Exhibits advanced by the Board's counsel were outside of the operative time
periocis anci are not considered as part of these findings.

9. Respondent testified that in December of 2003 he received a partial refund of his initial
retainer fee from his attorney, but made no inquiry as to the precipitating event resulting
in the refund. (Tr. Page 32 Testimony of Respondent).

10. By his actions, Respondent violated the Stipulation and Consent Order dated August 18,
2003 and effective August 23, 2003 no fewer than 61 times and in addition, failed to
make those payments assessed as administrative fines and costs.

IV.
CONCLUSIONS OF LAW
1. Pursuant to the Stipulation and Consent Order. Title 54. Chapter 41 of the Idaho Code.
and Rules of the Board of Real Estate Appraisers as promulgated and published at
fDAPA 24.18.01 et.seq., the Board may revoke or suspend the license of a real estate
appraiser or toke other appropriate disciplinary action in its discretion.

2. Respondent violated the Stipulation and Consent Order.
3. The Board retained Jurisdiction of this matter pursuant to the original Stipulation and
Consent Order.
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4. Respondent's conduct and actions exhibit a continuing and ongoing pattern of disinterest
in, and disregard for, the rules of the Real Estate Appraiser Board as established IDAP A
24.18.01 et seq. under the authority ofldaho Code 54-4106 et seq.

V.
RECOMMENDED ORDER
It is recommended that the Board of Real Estate Appraisers, State of Idaho, issue and
impose disciplinary sanctions, in its discretion, against the Respondent's license based upon
those violations as hereinbefore enumerated and pursuant to those procedures as established

in the Stipulation and Consent Order.

r11
[~~,L

Dated thisd_day of May, 2004.

Alan G. Lanci, Sr.
Hearing Officer

:·:.

::.-
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CERTIFICATE OF SERVICE

/ .--1

I HEREBY CERTIFY that on this /_J}__J_ day of May, 2004, caused to be served a
true copy of the foregoing FINDING OF FACT, CONCLUSIONS OF LAW, AND
RECOMMENDED ORDER by method indicated below, am.l atlwt:ssc::tl Lu Lhust: parlit:s marked

served below:

£

Kenneth F. Stringfield
700 W. State St., 4th Floor
P.O. Box 83720
Boise, Idaho 83720-0010

(

U.S. Mail, postage prepaid
Hand-Delivered
Overnight Mail
Facsimile (208)

U.S. Mail, postage prepaid

Idaho State Board of Real Estate
Appraisers

~Hand-Delivered

1109 Main Street

_ _ Ovenilght Mail

Owyhee Plaza Ste. 200
Boise, Idaho 83702-5642

Facsimile (208)

T.J. Angstman

_){_ U.S. Mail, postage prepaid

Wyatt D. Johnson

'

Hand-Ddivcrctl

_ _ Overnight Mail
_ _ Facsimile (208)

Angstman Law, PLLC
3649 Lake Harbor Lane
Boise, Idaho 83 703

,r1

!L/11

DATED this ~/~/_ _ day of May, 2004.

/)1
j
;
il&JJ,k_
Alan G. Lance Sr.
Hearing Officer

FINDINGS OF FACT AND
CONCLUSIONS OF LAW

12

000331

•

..-)

BEFORE THE BOARD OF REALESTATEAPPRAISERS·
STATE OF IDAHO .
In the Matter of the.License of:

DAVID;£... VOTAW,
License No. CRA-163,

)
)
)
)
)
)

Case Nos. REA-L3-02A-98-023
REA-S2C-02A-99-026
REA-P3-02A-99-039
REA-P3-02A-99-040
REA-L3C-02A-OQ.;Q22

)

Respondent.

)

STIPULATION A-ND
CONSENT ORDER

Rcapprsr\Votaw\P l 247Jwa

WHEREAS,

information having been received by the Idaho State Board of Real

Estate Appraisers -{hereinafter the "Board") which constitutes sufficient grounds for the
initiation of an administrative action against Dnvid L. Votaw (hereinafter "Respondent");
and
WHEREAS,

the parties mutu_ally agree to settle the matter pending alhninistrative

Board action in an expeditious manner; now, therefore,
IT IS HEREBY STIPULATED AND AGREED

between the undersigned parties that this

matter shall be settled and resolved upon the following terms:

A.
1.

The Board may regulate the practice of real estate appraisals in th~ State of

Idaho in accot·dance with title 54, chapter 41, Idaho Code.
2.

Respondent David L. Votaw is a licensee of the Idaho State. Board of Real

Estate Appraisers under License No. C:RA-163 to engage in the
appraisals.

pra~tice

of real estate

Respondent's continued right to licensure is subject to Respondent's

compliance with the laws of the Board codified at title 54, chapter 41, Idaho Code, and
the rules oft.he Board, promulgated at IDAPA 24.18.01.
3.

Appraisals in the State of Idaho must comply with the minimum standards

set forth in the Uniform Standards of Profossional Apprai::;al Practices ("USP AP").
:::
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COUNT ONE
Case No. REA-L3-02A-98-023
4.

On or about August 10, 1998, Respondent prepared an appraisal report for

the property located at 11781 McMillan Road in Boise, Idaho ("Subject Property #1 ").
5.

Respondent's apprais::il of Subject Property #l failed to meet the following

requirements of USP AP Standards ( 1998):

property

a.

Respondent's report failed to (i) properly define the neighborhood

boundaries~

(ii) discuss factors that affect marketability of the properties in the

neighborhood; (iii) discuss the fact that McMillan Road is a four-lane primary arterial
with adverse traffic influence, or the setback of the improvements from the road; and (iv)
recognize the underground easement of Salt Lake Pipeline Company which crosses the
subject site or the resulting restrictions or impact, if any, on value, all 1n violation of
Standards Rules 1-1 (b) and (c).
b.

Respondent's report claimed that the improvements on the property

are "cuslom-built" which resulted in overstating the unit cost per square foot in the cost
approach and the selection of vastly superior comparable sales in the market approach.
For example, the report identifies 2 X 6 interior walls (incl. insulation), propane-powered
generator, tiled flooring in the kitchen, dining and bath, and custom-built cabinets and
tiled counters as support for the "custom" rating when, in fact, the exterior design of the
subject is box-like with basic roof strncture and standard asphalt shingles, the vinyl siding
and vinyl-framed double-paned windows are common application: for entry-level housing,
and there is no upgraded brick or stone trim or wainscot. Further, numerous interior
design and finish components preclude the subject's "custom" classification, including 8-

foot ceiling heights with no identified specialty sheetrock detail or vaults, basic kitchen
layout with laminate countenops ratl1cr than tile as stated in the report, average-quality
appliances, sheetrock-wrapped windows with wood sills, absence of rounded sheetrock
corners, fiberglass bath wainscot, and standard efficiency heating and cooling systems.
STIPULATION AND CONSENT ORDER - 2
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The comparables in the report identify substantially superior exterior design, quality and
appeal to the subject property, such as hip or varied rooflines, varied architectural lines,
extensive brick or stucco applications, and wood shake roof cover, and the MLS listings
for the comparables identify superior interiors. In addition, two of the comparables are
single-lev~l,

all on smaller (non-acreage) sites, having no traffic influence, superior view

amenities, and all outside the subject's west Boise neighborhood identified by
Respondent in the report. Respondent's choice and use of comparables in the report
violated the Competency Provision and Standards Rules 2-l(a) and (b).
c.

The unit cost per square .foot utilized in the cost approach is

overstated for the size and quality of the subject properly, in violation of Standards Rule
1-4(b)(ii) and (iii).
d.

Respondent failed to prepare the report in an ethically and competent

manner m accordance with USP AP Standards, in violation of the Ethics Provision,
ConduGt Section.
COUNT TWO

Case No. REA-S2C-02A-99-026
6.

On or about April 4, 1997, Respondent prepared an appraisal report for the

p1opcrty located at 1617 West Orchard Avenue in Nampa, Idaho ("Subject Property #2").

7'.

Respondent's appraisal of Subject Property #2 failed to meet the following

requirements ofUSPAP Standards (1997):
a.

Respondent's report failed to (i) properly define the neighborhood

property boundaries; (ii) contain a meaningful discussion of the neighborhood including
housing composjtion with a broad mix of age ancl price ranges including manufactured
housing; (iii) discuss the fact that the property is accessed by a private gravel lane off
Orchard Avenue and resulting market impact, as well as the maintenance of the privale
lane; (iv) adequately discuss easements which significantly reduce the net usable· site area
and which contribute to the selection of higher-,priced comparables sales and misleading
STIPULATION AND CONSENT ORDER - 3
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..
site size adjustments; (v) correctly identify the flood hazard map information; and (vi)
discuss site improvements, including landscaping, all in .violation of Standards Rules 1-1
(b) and (c).
b.

Respondent's report overstated the unit cost per square foot utilized

in the cost approach for the size and quality of the subiect property, and there is no

discussion or support for the land value, in violation of Standards Rule 1-4(b)(i) .and (ii).
c.

Respondent's report failed to include appropriate <.;umpiirables and
qu~lity

failed to consider and reconcile the

and quantity of data available and analyze

within the approaches used and the applicability or suitability of the approaches used, in
violation of Standards Rules 1-l(a), (h) and (c) and 1-5(c). Respondent's report does not
contain any supporting documentation regarding any verifications· or narrative discussion
.

of findings for the

~omparable

.

sales. None of the comparable sales front gravel lanes

with mixed conformity of immediate housing such as the subject, all are out of the
iminediate neighborhood, the report adjusted site size at $2,50b per acre which bas no
relationship to the market, and no adjustments were made for location differences of the

comparable sales. In addition, as to the individual comparables: ·
1.

Comparable #1:

The age adjustment of $200 implies

. accuracy unattainable in an appraisal analysis, and this adjustment bas·no relationship to
two years of physical depreciation vs. new construction; an adjustment at $6.25 per
:square foot was made for the 1200 square foot shop with 220 power, but in the cost
approach the subject garage with similar materials was adjusted at $14.75 per square foot;
there is no discussion of a fence or any site improvements for the comparable, but a fence
has been rec.ognized in the market grid; and there is no adjustment for the underground
sprinklers or RV parking as stated in the MLS or for full landscaping as shown in the
photograpll.
11.

Comparable #2: The inclusion of a two-story comparable on

a significantly larger site with a triple-car garage and 4.5 miles from the subject while .
STIPULATION Ai'ID CONSENT ORDER - 4
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precluding more similar superior data is misleading; tl!e $1,000 adjustment for a triple vs.
double garage, which represents a square foot

adjus~ent

of $4.13 (11 X 22 stall

assumed) vs. a $14.75 per square foot cost of the subject garage as shown in the cost
approach is misleading; there was no adjustment for a superior "fully fenced pasture" as
shown in the MLS, an<l the substantially superior site size is not properly adjusted.
111.

Comparable #3:

The $1,000 adjustment for a triple vs.

double garage, which represents a square foot adjustment of $4.13 (11 X 22 stall
assumed) vs. a $14.75 per square foot cost of the subject garage as shown in the cost
approach is misleading; and no adjustment was made for a "full automatic sprinkler
system" o.s shown on the MLS.

d.

Both legal descriptions for the subject property, attached as Exhibit

A and Addendum to th.e report, describe access easements on the property, but
Respondent's report stated that "there were no apparent.adverse easements" and failed to
discuss or recognize the impact of the easements, if any, in the ·valuation analysis, in
violation of S~andards Rules 1-2(c).

e.

Respondent's report failed to consider and analyze a current

Purchase and Sales Agreement, aiong with the addendum and counteroffer, and listing of
the property, in violation of Standards Rule 1-S(a).

f.

Respondent failed to prepare the report in an ethically and competent

manner m accordance with USP AP Standards, in violation of the Ethir.s Pi;-nvision,

Conduct Section.
COUNT THREE
Case No. REA-P3-02A-99-039
8.

On or about May 6, 1997, Respondent prepared an appraisal report for the

propeny localt:ll at 315 Central Canyon Street in Nampa, Idaho ("Subject Property #3").
9.

Respondent's appraisal of Subject Property #3 failed to meet the following

requirements ofUSPAP Standards (1997):
STIPULATION AND CONSENT ORDER - 5
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Respondent's report described the property as "average" in the

"Condition of Improvements" "Interior" section and, in the Addendum, stated that "the
Subject is an average built home that

h~s

been maintained in average condition on both

the interior and exterior," while only noting that the den area needed floor covering. As
evidenced by the May 3, 1999, Statement of the buyer, Shirlene Cox, and photographs,

the house was unlivable because of dirty carpet with numerous stains from pets and
children, the house tilted, the bathroom floor sagged every time it was walkcu across, the
garage has extensive peeling paint, and the property had substantial debris and junk cars
at the time of the appraisal. In addition, the residence contained cracks in the foundation
(one with a separation of between 3/.." and l "),settling of e.xterior concrete, and soffit and
eve damage. Respondent's descr~ption of the property as "average" is misleading and
provided the basis for an overstated opinion of value, in violation of Standards Ruh:s 1l(a). (b) and (c) and 2-l(a), (b) and (c).
-b.

Respondent's report stated that the property had an effective age of

25 years, which is unsubsto.ntiated by any information, is misleading. and provided the

basis for an overstated opinion of value, i_n violation of Standards Rules 1-l{a), (b) and (c)
and 2-l(a) and (b).
c.

Respondent's report failed to correctly identify the flood hazard map

information, in violation of Standards Rules 1-l(a), (b) and (c) and 2-l(a) and (b).
<l.

Respondent's report described the detached garage/workshop as

having the same value as a three-car garage and adjusted the same.

Respondent's

adjustments, however, were inconsistent with the photographs and the reported condition
from other parties that the "garage" was a poor quality structure in poor condition, that it

contained two 55-gallon drums with weeds growing around them (indicating that the
drums had been there for an extensive pcaiod of time), that it wo.s peeling
·:;

paint~

l" to?.."

chips, and that it contained undersized doors with inferior utility to present standards.

:-:!
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Respondent's description of the "garage" was misleading, in violation of Standards Rules
1-l(a), (b) and (c) and 2-l(a) and (b).
e.

Respondent's repoi;t overstated the unit cost per square foot utilized

in the cost approach for the size and quality of the subject property, and there is no
discussion or support for the land value, in violation of Standards Rules 1-4(a) and (b)(ii).

f.

Respondent's report failed to include appropriate comparables and

failed to consider and reconcile lhc

qu~lity

aml quantity of datn avnilable and analyze

within the approaches used and the applicability or suitability of the approaches used, in
violation of Standards Rules 1-l(a), (b) and (c) and l-5(c). Respondent's report did not
·contain any supporting documentation regarding any verifications or narrative discussion

of findings for the comparable sales. The design, quality and condition of the subject is
significantly inferior to the comparable sales, which is inconsistent with Respondent's
reporting in the grid and absence of corresponding negative adjustments .. In addition, as to
the individual comparables:
1.

Comparable #1:

There was no adjustment for the "new

carpet, reconditioned hardwood, new paint" or a superior full automatic Sprinkler system
as stated in the MLS, and the size adjusnnent of $200 implies accuracy unattainable in an
appraisal analysis.
ii.

Comparable #2: There was no adjustment for the "seldom

found remodeled dre::im kitchen, Old World charm. riew roof corning before closing" or

"manual sprinkler system" as stated in the MLS, and the size adjustment of $100 implies
accuracy unattainable in an appraisal analysis.
UL

Comparable #3:

There was no adjustment for the "full

automatic sprinkler system" as stated in the MLS, the property had an actual age of 27
rnll11::r than 30 ns reported, no adjustment was made. for the new paint inside and out, and

the size adjustment of $200 implies accuracy unattainable in an appraisal analysis.
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g.

Respondent failed to prepare the report in an ethically and competent

manner m accordance with USP AP Standards, in violation of the Ethics Provision,
Conduct Section.

COUNT FOUR
Case No. REA-P3-02A-99-040
10.

On or about May 23, 1997, and again on February 24, 2000, Respondent

prepared appraisal reports for the properly localed at 10800 Highway 52 in Horseshoe
Bend, Idaho ("Subject Property #4").
11.

Respondent's May 23, 1997, appraisal of Subject Property #4 failed to meet

the following requirements ofUSPAP Standards (1997):
a.

Extraordinary assumptions in the report appear to have been, made

but not explained or supported, in violation of Standards Ruks l-2(g) and 2-2(b)(viii).
For example, the Addendum to Respondent's report stated that the "Cost to Complete"
(CTC) of the improvement was estimated to be $7,500, but in the report Respondent
stated that the appraisal was made "as is" and no cost verifications or source of cost was
given in support of the CTC, nor was estimated time of completion given. Further, the
report indicated that "no adverse easement, encroachments, or condhium; nuled," but the
legal description indicated a "permanent easement" was given, and the report indicated a
dirt-gravel driveway surface but the "street scene" is a paved highway.
b.

· The subject is a log-constructed residence. and Respondent stated in

the Addendum that the "homeowner is still in the process of building the home." The
report, however, contained no explanation. or discussion of the homeowner's experience,
ability, and workmanship, in violation of Standards Rules 2-l(b) and 2-2 (b)(viii).

c.

Respondent's report contained inadequate analysis and support for

the land value used, in violation of Standards Rules l-4(a), 2-l(b) and ?.-2(h)(viii).
d.

The subject was an existing (one-year-old) log residence, but

Respondent's report did not contain the Marshall and Swift calculations, and no
STIPULATION AND CONSENT ORDER - 8
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information provided by local contractors, brokers or agents was found to support the cost
analysis, making the analyses, opinions and conclusions in the report impossible to assess.
In addition, no matched pair analysis could be found to support the adjustments made in
the report, all i~ violation of Standards Rules l-4(b)(i), 2-1 (b) and 2-2(b)(viii).
e.

Respondent's report failed to include appropriate comparables and

failed to consider and reconcile the quality and quantity of data available

an~

analyze

within the approaches used and the applicability or suitability of the approaches used, in
violation of Standards Rules 1-l(a), (b) and (c) and 1-S(c). For example, site adjustments
were made at $1,500 per acre, but no substantiation was included in the report.

In

addition, large positive adjustments were made for quality of construction for
Comparables #1, #2 and #4 without any supportive analysis. In the work file, the notes
indicate that the carpet was paid for, needed ceiling ancl uuc wall finished, but this is not
mentioned in the report.

The subject is a 2-bedroom and the comparables _have 3

bedrooms, but the report contain.s no discussion of a 2-bedroom vs. a 3-bedroom. Also,
the ::;ubjcct hnd baseboard heating while the comparab]es had geothermal or forced air,
but no _explanation was made in the report for the lack of adjustment.
f.

Respondent failed to prepare me repu1t in an ethically and competent

manner m accordance with USP AP Standards, in violation of the Ethics Provision,
Conduct Section.
12.

Respondent's February 24, 2000, appraisal of Subject Property #4 failed to

meet the following requirements of USP AP Standards (2000):
a.

Respondent's report fails to clearly identify exposure time, m

violation of Standards Rule l-2(c) and Statement 6.
b.

Extraordinary assumptions in the report appear to have been made

but not explained ur supported, in violation of Stand:mis Rules l-2(g), 2-l(c) and 22(b)(viii). For example, the Addendum to Respondent's report stated that the "Cost to
Complete" (CTC) of the improvement was estimated to be $10,000, but in the:; report
STIPULATION MID CONSENT ORDER - 9
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Respondent stated that the appraisal was made "as is" and no cost verifications or source
of cost was given in support of the CTC, nor was estimated time of completion given.
Further, the report indicated that "no adverse easement, encroachments, or conditions
noted," but the legal description indicated a "permanent easement" was given, and the
report indicated a dirt-gravel driveway surface but the "street scene" is a paved highway.

c.

The homeowner constructed the log residepce, but the report

contained no explanation or discussion of the horncowner's experience, ability, and
workmanship, in violation of Standards Rules 2-l(b) and 2-2(b)(viii).
d.

Respondent's report contajned inadequate analysis. and support for

the lo.nd value, in violation of Standards Rules 1-4(b)(i) and 2-2(b)(ix).

e.

The subject was an existing (four-year-old) log residence, but

Respondent's report did not contain the;; Marshall and Swift calculations, and no
information provided by local contractors, brokers or agents was found to support the cost
analysis, making the a-nalyses, opinions and conclusions in the report impossible to assess.
In addition, no matcherl pair analysis could be found to support the adjustments made in

the report, all in violation of Standards Rules 1-4(b)(ii), 2-l(b) and 2-2(b)(ix).
f.

Respondent's report faile;;cl

lo

include appropriate comparables and

failed to consider and reconcile the quality and quantity of data available and analyze
within the approaches used and the applicability or suitability of the approaches used, in
violatio~ of Standards Rules 1-l(a). (b) and (c), 1-5(c), and 2-2(b)(ix). For example, site

adjustments were made at $1,000 per acre, but no substantiation was included in the
report; large positive adjustments were made for quality uf ~unshuction for Comparables
#3 and #4 without any supportive analysis; the subject is a 1-bedroom and the
comparables have 2 or more bedrooms, but the report contains no
bedroom

vs.

discussio~

of a 1-

a 2-bcdroom; the subject is 4 yei:irs old, and Comparable #1 is 11-20 years

old, Comparable #2 is 21-30 years old, Comparable #3 is 31-50 years old, and
Comparable #4 is 21-30 years old, but th~-~eport contains no adjusnnents or cumrncnts to
STIPULATION AND CONSENT ORDER - 10
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support no adjustments; and condition adjustments on Comparables #5 and #6 are
unsupported.
g.

Respondent failed

t? prepare the report in an ethically and competent

manner m accordance with USPAP Standards, in violation of the Ethics Provision,
Conduct Section.
COUNT FIVE

Case No. REA-L3C-02A-00-022
On or about November 22, 1998, Respondent prepared an appraisal report

13.

for the property located at 2649 E. Gloucester in Boise, Idaho ("Subject Property #5").
Respomfont's November 22, 1998, appraisa~ of Subject Property #5 failed

14.

to meet the following requirements of USP AP Standards (1998):
a.

Respondent's report _stated that the n~ighborhood _built up is 25-75%

when, in fact, it was over 75% bui1t up, in violation of Standards Rules 1-l(b) and (c).
- b.

Respondent's report omitted the River Run residential district in its

determination of the neighborhood price range, which resulted in an understated
predominate value

o~

$125,000,

and the present land use percentages were

correspondingly incorrect for single fami1y and vacant, in violation of Standards Rules 1l(b) and (c).
c.

Respondent reported an age of the improvement as 7 years with an

effective age of 2 years with no discussion. of modernization, remodeling or new
additions, which is misleading and in violation of Standards Rules 1-1 (b) and ( c).
d.

The site comments· in· the report failed to uiscuss the diminished

utility of the site ::is a result of the New York Canal backing the site, which is elevated

with the rear property line extending only the canal embankment and is inaccessible from

the rear yard, in violation of Standards Rules 1-l(b) and (c) and l-2(c).
e.

The unit cost per square foot utilized in the cost approach of

Respondent's report was overstated for the size and quality of the subject property, and
STIPULATION AND CONSENT ORDER - 11
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the report failed to contain any support for the inappropriately low depreciation, all in
violation of Standards Rules 1-4(b)(ii) and (iii).
f.

Respondent's report failed to inciude appropriate comparables and

failed to consider and reconcile the quality and quantity of data available and analyze
within the approaches used and the applicability or $Uitability of the approaches used, in
violation of Standards Rules 1-l(a), (b) and (c) and 1-S(c). Respondent's report did not
contain any supporting documentation regarding any verification~ or narrative discussion
of findings for the comparable sales. The design, quality and condition of the subject is
significantly inferior to the comparable sales. In addition, as to the individual
comparables:
i.

Comparable #1: This sale was a multiple-story condominium

project, and the price for a single-family detached improvement in this area would have
been significantly higher. This sale had superior quality construction on the interior and
exterior. The exterior had wood framed windows and high-quality wood lap siding with
· wood shakt; roof cover. The site is superior with open landscaped common area behind
and a view of a creek at the rear.

No discussion or adjustments were made in

Respondent's report for these superior characteristics. Respondent's repurl also failed to
adjust appropriately for the two decks, the oversized double garage, and the attic storage.
In addition, this was a one-year-old sale, while newer, more similar data was omitted
from Respomleut's report.
II.

Comparable #3:

Respondent's report . failed to adjust

appropriately for the superior location · and quality as compared to the subj1:;1,;t.
Respondent's report also failed to adjust appropriately for the hot tub and the 3-car
garage. In addition, this was a 13-month-old sale, while newer, more similar data was
omitted from the report.
m.

Comparable #4:

Respondent's report failed to adjust

appropriately for the superior location and quality as compared to the subject.
STIPULATION AND CONSENT ORDER - 12

Exhibit

(

Page ._/_~......_-of.....
j

g~

000343

Respondent's report also failed to adjust appropriately for the hot tub and the 3-car
garage. In addition, this was a 17-month-old sale, whi}e newer, more similar data was
omitted from the report.
g.

Respondent failed to prepare the report in an ethically and competent

manner m accordance with USP AP Standards, in violation of the Ethics Provision,
Conduct Section.
15.

The above-stated allegations, if proven, would <.;Onstitutc n violation of the

laws and rules governing the practice of real estate appraisals, specifically Idaho Code

§ 54-4107(e) a_nd IDAPA 24.18.01.700. Violations of these laws and rules would further
constitute grounds for disciplinary action against Respondent's license to practice real
esta_te appraisals in the State of Idaho.
16.

Respondent, in lieu of proceeding with a formal disciplinary action to

adjudicate the allegations as set forth above, hereby admits the violations and agrees to

the discipline against his license as set forth in Section C below.

B.
I, David L. Votaw, by affixing my signature hereto, acknowledge that:
1.

I have read and admit the allegations pending before the Board, as stated

above in section A.

I further understand that these allegations constitute cause for

disciplinary action upon my license to practice real estate appraisals in the State ofidaho.
2.

I understand that I have the right to a full and complete hearing; the right to

confront and cross-examine witnesses; the right to present evidence or to call witnesses,

or to so testify myself; the right to reconsideration; the right to appt:al; and all rights
accorded by the Administrntive Procedure Act of the State of Idaho and the laws and
rules governing the practice of real estate appraisals in the State of Idaho. I hereby freely
and voluntarily waive these rights in order

Lu

enter into this stipulation as a resolution of

the pending allegations.
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3.

I understand that in signing this consent order I am enabling the Board to

impose disciplinary action upon my license without further process.

c.
Based upon the foregoing stipulation, it is agreed that the Board may issue a
decision and order upon this stipulaliun whereby:
1.

License No. CRA-163 issued to Respondent David R. Votaw is hereby

suspended for a period of one (1) year.

During the one-year mandatory

suspen~ion

periou, R:espondent shall not practice real estate appraisals in the State of Idaho, but may
work as a trainee under the supervision of a duly licensed real estate appraiser. The oneyear mandatory

suspens~on

period shall commence 5 days from the date of entry of the

Board's Order.
2.

Respondent shall pay to the Board an administrative fine in the amount of

Three Thousand nnd No/100 Dollars ($3,000.00). The fine may be made in payments
over the course of the first six months of the suspension and must be paid in full prior to
Respondent requesting reinstatement.
3.

Respoi;ident shall pay investigative costs and attorney fees in the amount of

Seven Hundred and Fifty and No/100 Dollars ($750.00). Payment of costs must be made
within the first six months of the suspension and must be paid in full prior to Respondnet
requesting ~eil}stateme1!_t.
4.

zJM.n g
~cense No.

CRA-163 is reinstated fuilowing the suspension, pursuant to

the terms of this Consent Order, Respondent's License No. CRA-163 shall be placed on
probation for a period of twelve (12) months. The conditions of probation are as follows:
a.

Respondent shall comply with all state, federal and local laws, rules

and regulations governing the practice ofreal estate appraisals in the State ofidaho.

b.

Respondent shall inform the Board in writing of any chnnge of place

ofpractice or place of business within 15 days of such change.
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c.

In the event Respondent should leave Idaho for three (3) continuous

months, or to reside or practice outside of the state,

R~spondent

must provide written

notification to the Board of the dates of departure, address of intended residence or place
of business, and indicate whether Respondent intends to return. Periods of time spent
outside Idaho wiU not apply to the reduction of this period or excuse compliance with the
terms of this Stipulation.
d.

Respondent shall fully cooperate with the BoaTd and its agents, and

submit any documents or other information within a reasonable time after a request is
made for such documents or information.
e.

Respondent shall make all files, records, correspondence or other

documents available immediately upon the demand of any member of the Board's staff or
its agents.
6.

At the conclusion of the 12-month probationary period,

Respond~nt

may

request from the Board reinstatement of License No. CRA-163 without further restriction.
Any request for full reinstatement must be accompanied by written proof of compliance
with the terms of this Stipulation.
7.

All costs associated with complianc;e with the terms of this stipulation are

the sole responsibility of Respondent.
8.

The violation of any of the terms of this Stipulation by Respondent will

warrant further Board action.

The Board therefore retains jurisdiction over this

proceeding until all matters are finally resolved as set forth in this Stipulation·.

. D.
l.

Tt is hereby agreed between the parties that this Stipulation shall be

presented to the Board with a recommendation for approval from the Deputy Auomey
General responsible for prosecution before the Board at the next regularly scheduled
meeting of the Board .
...
;!·
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2.

Respondent understands that the Board is free to accept, modify with

Respondent's approval, or reject this Stipulation, and if rejected by the Board, a formal
complaint may be filed against Respondent. Respondent hereby agrees to waive any right
Respondent may have to challenge the impartiality of the Board to hear the disciplinary
complaint if, after review by the Board, this Stipulation is rejected.
3.

If the Stipulation is not accepted by the Board, jt shall be regarded as null

and void. Admissions by Respondent in the Stipulation will not be regarded as evidence
against Respondent at the subsequent disciplinary hearing.
4.

The Consent Order shall not become effective until it has been approved by

a majority of the Board and endorsed by a representativi;; member of the Board.
5.

Any failure on the part of Respondent to timely and completely comply with

any term or condition herein shall be deemed a default.
6.

Any

d~fault

of this. Stipulation and Consent Order shall be considered a

violation of Idaho Code § 54-4107. If Respondent violates or fails to comply with this
Stipulation and Consent Order, the Board may imposi;; additional discipline pursuant to
the following procedure:

a.

The. Chief of the Bureau of Occupational Licenses shall schedule a

hearing before the Board. Within twenty-one (21) days after the notice of hearing and
charges is serired, Respondent shall submit a response to the allegations. If Respondent
does not submit a timely response to the Board, the allegaLions will be deemed admitted.
b.

At the hearing before the Board upon default, the Board and

Respondent may submit affidavits made on ·personal knowledge and argument based upon
the record in support of tht:ir positions. Unless otherwise ordered by the Board, the
evidentiary record before the Board shall be limited to such affidavits and this Stipulation
and Consent Order. Respondent waives a hearing before the Board on the facts and
substautivc matters related to the violations described in Section A, and waives discovery,
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'

cross-examination of adverse witnesses, and other procedures governing administrative
hearings or civil trials.
c.

At the hearing, the Board will determine whether to impose

additional disciplinary action, which may include conditions or limitations upon
Respondent's practice or susptnsion or revocation of Respondent's license.

7.

The Board shall have the right to make full disclosure of this Stipulation
.

.

and Consent Order and the underlying facts relating hereto to any state, ~gency or
individual requesting information subject to any applicable provisions of the Idaho Public
Records Act, Idaho Code§§ 9-337-50.
8.

This Stipulation and Consent Order contains the entire agreement between

the parties, and Respondent is not relying on any other agreement or representation of any
kind, verbal or otherwise.

i have read the above stipulation fully and have had the opportunity to
discuss it with legal counsel. I understand that by its terms I will be
waiving certain rights accorded me under Idaho law. I understand that the
Board may either approve this stipulatiou as proposed, approve it subject to
specified changes·, or reject it. I understand that, if approved as proposed,
lhc Boo.rd will issue an Order on this stipulation according to the
aforementioned terms, and I hereby agree to the above stipulation for
settlement. I understand that if the Board approves this stipulation subject
to changes, and the changes arc acceptable to me, the stipuhition will take
effect and an order modifying the terms of the stipulation will be issued. If
the changes are unacceptable to me or the Board rejects this stipulation, it
will be of no effect.
·
DATED this

/5"~ay of ......J'._t..._l_,"J~--· 2003.

~kit~
L.
David Votaw
Respondent
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I concur in this stipulation and order.
DATED

thi~ayo~

,2003 . .
STATE OF IDAHO

OFFICE OF THE AITORNEY GENERAL

B&
y

,..._
Cheri L. Bush

.
~~

Deputy Attorney Gen~ral
ORDER:
Pursuant to Idaho Code § 54-4106. the foregoing is adopted as the -lp· :._io~ of the
Board of Real Estate Appraisers in this matter and shall be effective on tht"-~ day of

~u-'bri.Lt

)2003.

IT IS

so

ORDERED.
IDAHO STATE BOARD
OF REAL ESTATE APPRAISERS

;.-;
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CERTIFICATE OF SERVICE

~~

I HEREBY CERTIFY that on this J'1
day of
·
, 2003, I caused to be
served a true and correct copy of the foregoing addresse a d mailed as follows:
David L. Votaw
C/0 Wyatt Johnson
3649 Lakeharbor Lane
Boise, ID 83703

U.S. Mail, postage prepaid
Certified U.S. Mail, return receipt
Hand Delivery
Overnight Mail
Facsimile:
Statehouse Mail

------

Cheri L. Bush
Deputy Attorney General
P.O. Box 83720
Boise, ID 83720-0010

U.S. Mail, postage prepai<l
Certified U.S. Mail, return receipt
Hand Delivery
Overnight Mail
Facsimile:- - - - - Statehouse Mail

Bureau of Occupational Licenses
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ORIGINAL
BEFORE THE BOARD OF REAL ESTATE APPRAISERS
STATE OF IDAHO

In the Matter of the License of:

)

)
MICHAEL R. AGUILERA,
License No. RT-909,

Case No. REA-2005-2

)
)

)
Respondent.
)
~~~~~~~~~~~~~)

STIPULATION AND

CONSENT ORDER

REA\Aguilera\p4355lsa

WHEREAS,

infonnation having been received by the Idaho State Board of Real

Estate Appraisers (hereinafter the "Board") which constitutes sufficient grounds for the
initiation of an administrative action against Michael R. Aguilera (hereinafter
"Respondent"); and

WHEREAS, the parties mutually agree to settle the matter pending administrative
Hoard action in an expeditious malliler; now, therefore,
IT IS HEREBY STIPULATED AND AGREED between the undersigned parties that this
matter shall be settled and resolved upon the following tenns:
A.

1.

The Board may regulate the practice of real estate appraising in the State of

Idaho in accordance with title 54, chapter 41, Idaho Code.
2.

Respondent Michael R. Aguilera is a licensee of the Idaho State Board of

Real Estate Appraisers and holds License No. RT-909 to practice as a real estate appraiser
trainee in the State ofldaho. Respondent's license is subject to the provisions of title 54,

chapter 41, Idaho Code.
3.

On or about March 25, 2004, Respondent was convicted upon a plea of

guilty to the offense of Possession of Marijuana in Excess of Three Ounces, a felony in
violation of Idaho Code § 37-2732(e), in State v. Aguilera, Idaho Fourth Judicial District
for the County of Ada Case No. H0300592. A true and correct copy of the Judgment,
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Suspended Sentence, Order of Probation and Commitment in that case is attached hereto
as Exhibit 1.
4.

Respondent's conviction of a felony constitutes a violation of the laws

governing the practice of real estate appraising, specifically Idaho Code§ 54-4l07(1)(b).
Violations of these laws further constitute grounds for disciplinary action against

Respondent's license to practice as a real estate appraiser trainee in the State ofldaho.
5.

Respondent, in lieu of proceeding with a formal disciplinary action to

adjudicate the allegations as set forth above, hereby admits the violations and agrees to
the discipline against his license as set forth in Section C below.

B.
I, Michael R. Aguilera, by affixing my signature hereto, acknowledge that:
1.

I have read and admit the allegations pending before the Board, as stated

above in section A.

I further understand that these allegations constitute cause for

disciplinary action upon my license to practice as a real estate appraiser trainee in the
State ofldaho.

2.

I understand that I have the right to a full and complete hearing; the right to

confront and cross-examine witnesses; the right to present evidence or to call witnesses,
or to so testify myself; the right to reconsideration; the right to appeal; and all rights
accorded by the Administrative Procedure Act of the State of Idaho and the laws and
rules governing the practice of real estate appraising in the State of Idaho. I hereby freely

and voluntarily waive these rights in order to enter into this stipulation as a resolution of
the pending allegations.
3.

I understand that in signing this consent order I am enabling the Board to

impose disciplinary action upon my license without further process.

c.
Based upon the foregoing stipulation, it is agreed that the Board may issue a
decision and order upon this stipulation whereby:
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1.

License No. RT-909 issued to Respondent Michael R. Aguilera is hereby

suspended for a period of four (4) years with the entire 4-year suspension WITHHELD
provided Respondent complies with all terms of this Stipulation and Consent Order.
2.

Respondent shall pay costs and attorney fees in the amount of Two Hundred

Fifty and No/100 Dollars ($250.00) within thirty (30) days of the entry of the Board's

Order.
3.

Respondent's License No. RT-909 shall be placed on probation for a period

of four (4) years which runs concurrently with Respondent's probation in Ada County
Case No. H0300592. The conditions of probation are as follows:
a.

Respondent shall comply with all terms of probation in Ada County

Case No. H0300592.
b.

Respondent shall comply with all state, federal and local laws, rules

and regulations governing the practice of real estate appraising in the State of Idaho.
c.

Respondent shall inform the Board in writing of any change of place

of practice or place of business within 15 days of such change.

d.

In the event Respondent should leave Idaho for three (3) continuous

months, or to reside or practice outside of the state, Respondent must provide written
notification to the Board of the dates of departure, address of intended residence or place
of business, and indicate whether Respondent intends to return. Periods of time spent
outside Idaho will not apply to the reduction of this period or excuse compliance with the

terms of this Stipulation.
e.

Respondent shall fully cooperate with the Board and its agents, and

submit any documents or other information within a reasonable time after a request is
made for such documents or information.

f.

Respun<lt::nt shall makt:: all files, rt::cor<ls, corrt::spon<lence or other

documents available immediately upon the demand of any mefi!.ber of the Board's staff or
its agents.
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4.

At the conclusion of the 4-year probationary period, provided Respondent

has successfully completed his probation in Case No. H0300592, and, if applicable,
Respondent may request from the Board reinstatement of License No. RT-909 without
restriction.

Any request for reinstatement must be accompanied by written proof of

compliance with the terms of this Stipulation and certification from Respondent's

probation officer that he has successfully completed probation in Case No. H0300592.
The Board retains discretion to grant reinstatement of Respondent's real estate appraiser
trainee license or to deny reinstatement and continue the period of probation.
5.

If, during the term of Respondent's probation, Respondent wishes to apply

for his real estate appraiser license, Respondent shall meet with the Boa.rd to address the

conviction in Case No. H0300592 before making application for his real estate appraiser
license.
6.

All costs associated with compliance with the terms of this stipulation are

the sole responsibility of Respondent.
7.

The violation of any of the terms of this Stipulation by Respondent will

warrant further Board action.

The Board therefore retains jurisdiction over this

proceeding until all matters are finally resolved as set forth in this Stipulation.

D.
1.

It is hereby agreed between the parties that this Stipulation shall be

presented to the Board with a reconunendation for approval from the Deputy Attorney

General responsible for prosecution before the Board at the next regularly scheduled
meeting of the Board.
2.

Respondent understands that the Board is free to accept, modify with

Respondent's approval, or reject this Stipulation, and if rejected by the Board, a formal
complaint may be filed againsl Respomleul. Respondent hereby agrees to waive any right

Respondent may have to challenge the impartiality of the Board to hear the disciplinary
complaint if, after review by the Board, this Stipulation is rejected.
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3.

If the Stipulation is not accepted by the Board, it shall be regarded as null

and void. Admissions by Respondent in the Stipulation will not be regarded as evidence
against Respondent at the subsequent disciplinary hearing.
4.

The Consent Order shall not become effective until it has been approved by

a majority of the Board and endorsed by a representative member of the Board.

5.

Any failure on the part of Respondent to timely and completely comply with

any term or condition herein shall be deemed a default.
6.

Any default of this Stipulation and Consent Order shall be considered a

violation of Idaho Code § 54-4107. If Respondent violates or fails to comply with this
Stipulation and Consent Order, the Board may impose additional discipline pursuant to

the following procedure:
a.

The Chief of the Bureau of Occupational Licenses shall schedule a

hearing before the Board. Within twenty-one (21) days after the notice of hearing and
charges is served, Respondent shall submit a response to the allegations. If Respondent
does not submit a timely response to the Board, the allegations will be deemed admitted.

b.

At the hearing before the Board upon default, the Board and

Respondent may submit affidavits made on personal knowledge and argument based upon
the record in support of their positions. Unless otherwise ordered by the Board, the
evidentiary record before the Board shall be limited to such affidavits and this Stipulation
and Cunseut Order. Respondent waives a hearing before the Board on the facts and

substantive matters related to the violations described in Section A, and waives discovery,
cross-examination of adverse witnesses, and other procedures governing administrative
hearings or civil trials.
c.

At the hearing, the Board will determine whether to impose

additional disciplinary action, which may include conditions or limitations upun
Respondent's practice or suspension or revocation of Respondent's license.
7.

The Board shall have the right to make full disclosure of this Stipulation
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and Consent Order and the underlying facts relating hereto to any state, agency or
individual requesting information subject to any applicable provisions of the Idaho Public
Records Act, title 9, chapter 3, Idaho Code.

8.

This Stipulation and Consent Order contains the entire agreement between

the parties, and Respondent is not relying on any other agreement or representation of any

kind, verbal or otherwise.

I have read the above stipulation fully and have had the opportunity to
discuss it with legal counsel. I understand that by its terms I will be
waiving ce1tain rights accorded me wider Idaho law. I understand that the
Board may either approve this stipulation as proposed, approve it subject to
specified changes, or reject it. I understand that, if approved as proposed,
the Board will issue an Order on this stipulation according to the
aforementioned terms, and I hereby agree to the above stipulation for
settlement. I understand that if the Board approves this stipulation subject
to changes, and the changes are acceptable to me, the stipulation will take
effect and an order modifying the terms of the stipulation will be issued. If
the changes are unacceptable to me or the Board rejects this stipulation, it
will be of no effect.

1 concur in this stipulation and order.
DATED

this~ayof~1

,2~.
STATE OF IDAHO
OFFICE OF THE ATTORNEY GENF.RAT.

By_:L.:.=J~~~~~:\.l.L_~

Kenneth F. String
Deputy Attorney
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ORDER
Pursuant to Idaho Code § 54-4106, the foregoing is adopted as the decision of the
of Real Estate Appraisers in this matter and shall be effective on the ;ft:<.. day of

~~~~-' 20~

IT IS SO ORDERED.

.

CERTIFICATE OF SERVICE
I HEREBY

CERTIFY

that on this

6y of-4-....g~{J....t.10<..JJ(20

06", T caused to he

served a true and correct copy of the foregoing by the following method to:
Michael R. Aguilera
12650 W. Ginger Creek Drive
Boise, ID 83713

~U.S. Mail
0Hand Delivery
~Certified Mail, Return Receipt Requested

Oovernight Mail
0Facsimile:
0Statehouse Mail
Kenneth F. Stringfield
Deputy Attorney General
P.O. Box 83720
Boise. ID 83720-0010

0U.S.Mail
0Hand Delivery
0Certified Mail, Return Receipt Requested
Dovernight Mail
0Facsimile:
~Statehouse Mail
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ORIGINAL
BEFORE THE BOARD OF REAL ESTATE APPRAISERS
STATE OF IDAHO
In the Matter of the License of:

)

)
LAWRENCE P. BOLDT,
License No. CGA-233,
Respondent.

Case No. REA-2007-5

)

)
)

STIPULATION AND
CONSENT ORDER

)

~~~~~~~~~~~~~~~)
REA\Boldt\P7059lma

WHEREAS, information having been received by the Idaho State Board of Real
Estate Appraisers (hereinafter the "Board") which constitutes sufficient grounds for the
initiation of an administrative action against Lawrence P. Boldt (hereinafter
"Respondent"); and
WHEREAS, the parties mutually agree to settle the matter pending administrative
Board action in an expeditious manner; now, therefore,
IT IS HEREBY STIPULATED AND AGREED between the undersigned parties that this
matter shall be settled and resolved upon the following terms:

A.
1.

The Board may regulate the practice of real estate appraising in the State of

Idaho in accordance with·title 54, chapter 41, Idaho Code.
2.

Respondent Lawrence P. Boldt is a licensee of the Idaho State Board of

Real Estate Appraisers and holds License No. CGA-233 to practice real estate appraising
in the State of Idaho. Respondent's license is subject to the provisions of title 54, chapter
41, Idaho Code.
3.

Appraisals in the State of Idaho must comply with the minimum standards

set forth in the Uniform Standards of Professional Appraisal Practices ("USPAP").

I I I
I I I
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COUNT ONE
Investigation No. REA-L3-03-2006-3

4.

On or about May 25, 2005, Respondent prepared an appraisal report for the

property located at 94 East Fork Road in Blame County, Idaho ("Subject Property #1").
5.

Respondent's report for Subject Property #1 fails to meet the following

requirements of applicable USPAP Standards (2005):
a.

Staridards 1-lCa), (b) and (c):

Respondent did not employ the

recognized methods and techniques that relate to data collection for the cost approach.
Substantial errors were made in the collection, inspection and verification of data related
to the subject and MLS sales data. The report was prepared in a careless and negligent
manner and is misleading to the reader, and the end result of the errors is a report that is
not credible.
b.

Standard 1-2(f): Respondent did not identify the scope of work for

c.

Standards 1-4(a) and (b): Data collection is incomplete for the cost

the appraisal.

analysis. Respondent relied on data located at an unspecified location in Marshall &
Swift. Numerous errors and omissions occurred in analyzing and reporting the sales data.
Adjustments are inconsistent and unsupported, and the development of the cost approach
is not adequately supported in the report. Collectively, the errors and omissions create a
report that is not credible.
d.

Standards 2-l(a). (b) and (c):

Data utilized in the appraisal is

incomplete and reporting errors have occurred throughout the report. The cost approach
is unsupported in the cost new of the improvements and the estimated site value. The
sales comparison approach is inconsistent in adjustments and amounts.

A $15-$20

adjustment for differences in square footages is inconsistent with a $210 per square foot
construction cost.

Only one adjustment in total for each comparable sale appears

unreasonable. The difference in site values, from sizes of 1.28 acres to .21 acres when

STIPULATION AND CONSENT ORDER - 2

000359

the subject is .95 acres, was not addressed in the report.
e.

Reconciliation and Final Estimate of Value:

The report lacked

sufficient information and analysis to be understood and properly supported. Respondent
has not properly reconciled the quality and quantity of data which in the approaches
utilized. The comments are very general (canned) and misleading to the reader.

COUNT TWO
Investigation No. REA-L3-03-2005-29
6.

On or about March 1, 2005, Respondent prepared an appraisal report for the

property located at 314 Elkhorn Road in Sun Valley, Idaho ("Subject Property #2").
7.

Respondent's work file and report for Subject Property #2 fails to meet the

following requirements of applicable USPAP Standards 1:
a.

Ethics Provision. Recordkeeping: The work file does not contain

sufficient information to support the findings and conclusions, and the cost approach is
incomplete.
b.

Standards 1-l(a). (b) and (c):

Respondent did not employ the

recognized methods and techniques that relate to data collection for the cost approach.
Substantial errors were made in the collection, inspection and verification of data related
to the subject and MLS sales data. The report was prepared in a careless and negligent
manner and is misleading to the reader, and the end result of the errors is a report that is
not credible.
c.

Standards 1-2(a) and (b): Copies of the report indicate two different

clients, and Respondent could not explain why this occurred.
d.

Standard l-2(f): Respondent did not identify the scope of work for

e.

Standards 1-4(a) and (b): Data collection is incomplete for the cost

the appraisal.

1

See IDAPA 24.18.01.004 (2004) (adopting the 2003 edition of USPAP, effective 3/20/04 to
416105); see also USPAP (2005). The Standards were comparable in the 2003 and 2005 USPAP editions.
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analysis. Respondent relied on data located at an unspecified location in Marshall &
Swift. Numerous errors and omissions occurred in analyzing and reporting the sales data.
Adjustments are inconsistent and unsupported, and the development of the cost approach
is not adequately supported in the report. Collectively, the errors and omissions create a
report that is not credible.
f.

Standards 2-l(a), (b) and (c):

Data utilized in the appraisal is

incomplete and reporting errors have occurred throughout the report. The cost approach
is unsupported in the cost new of the improvements.
g.

Reconciliation and Final Estimate of Value:

The report lacked

sufficient information and analysis to be understood and properly supported. Respondent
has not properly reconciled the quality and quantity of data which in the approaches
utilized. Respondent states that the "cost approach supported market approach" but the
cost approach is 29% higher than the market approach. The comments are very general
(canned) and misleading to the reader.
COUNT THREE
Investigation No. REA-L3-03-2005-11

8.

On or about September 28, 2004, Respondent prepared an appraisal report

for the property located at 301 Wall Street in Ketchum, Idaho ("Subject Property #3").
9.

Respondent's work file and report for Subject Property #3 fails to meet the

following requirements of applicable USPAP Standards 2 :
a.

Ethics Provision, Recordkeeping: The work file does not contain

sufficient information to support the findings and conclusions, and the cost approach is
incomplete.
b.

Standards 1-lCa), (b) and (c):

Respondent did not employ the

recognized methods and techniques that relate to data collection for the cost approach.

2

See IDAPA 24.18.01.004 (2004) (adopting the 2003 edition of USPAP, effective 3/20/04 to

416105); see also USPAP (2004). The Standards were comparable in the 2003 and 2004 USPAP editions.
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Substantial errors were made in the collection, inspection and verification of dat3; related
to the subject and :MLS sales data. The report was prepared in a careless and negligent
manner and is misleading to the reader, and the end result of the errors is a report that is
not credible.

c.

Standard 1-2(f): Respondent did not identify the scope of work for

d.

Standards 1-4(a) and (b): Data collection is incomplete for the cost

the appraisal.

analysis. Respondent relied on data located at an unspecified location in Marshall &
Swift. Numerous errors and omissions occurred in analyzing and reporting the sales data.
Adjustments are inconsistent and unsupported, and the development of the cost approach
is not adequately supported in the report. Collectively, the errors and omissions create a
report that is not credible.
e.

Standards 2-l(a), (b) and (c):

Data utilized in the appraisal is

incomplete and reporting errors have occurred throughout the report. Pictures of the
comparable sales identify the wrong properties. The cost approach is unsupported in the
valuation of the land and the cost new of the improvements. Level 2 square footage is
listed at one point as 2,226 but is not included at another point in the gross living area.
No assumptions or hypothetical conditions concerning the construction of the subject
were disclosed.
f.

Reconciliation and Final Estimate of Value:

The report lacked

sufficient information and analysis to be understood and properly supported. Respondent
has not properly reconciled the quality and quantity of data in the approaches utilized.
Respondent states that the "cost approach supported market approach" but the cost
approach is 47% higher than the market approach.

The comments are very general

(canned) and misleading to the reader.
10.

The above-stated allegations, if proven, would constitute a violation of the

laws and rules governing the practice of real estate appraising, specifically Idaho Code
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§ 54-4107(l)(e) and IDAPA 24.18.01.700. Violations of this law and rule would further

constitute grounds for disciplinary action against Respondent's license to practice real
estate appraising in the State of Idaho.
11.

Respondent, in lieu of proceeding with a formal disciplinary action to

adjudicate the allegations as set forth above, hereby admits the violations and agrees to
the discipline against his license as set forth in Section C below.

B.
I, Lawrence P. Boldt, by affixing rny signature hereto, acknowledge that:
1.

I have read and admit the allegations pending before the Board, as stated

above in Section A.

I further understand that these allegations constitute cause for

disciplinary action upon my license to practice real estate appraising in the State of Idaho.
2.

I understand that I have the right to a full and complete hearing; the right to

confront and cross-examine witnesses; the right to present evidence or to call witnesses,
or to so testify myself; the right to reconsideration; the right to appeal; and all rights
accorded by the Administrative Procedure Act of the State of Idaho and the laws and
rules governing the practice of real estate appraising in the State of Idaho. I hereby freely
and voluntarily waive these rights in order to enter into this stipulation as a resolution of
the pending allegations.
3.

I understand that in signing this Stipulation and Consent Order I am

enabling the Board to impose disciplinary action upon my license without further process.

c.
Based upon the foregoing stipulation, it is agreed that the Board may issue a
decision and order upon this stipulation whereby:
1.

Respondent shall pay to the Board an administrative fine in the amount of

Two Thousand Two Hundred Fifty and No/100 Dollars ($2,250.00) within sixty (60) days
of the entry of the Board's Order.
2.

Respondent shall pay investigative costs and attorney fees in the amount of
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Four Thousand Six Hundred Fifty and No/100 Dollars ($4,650.00) within ninety (90)
days of the entry of the Board's Order.
3.

Respondent shall take the following courses from Board-approved

providers within six (6) months from the date of entry of the Board's Order: (a) a basic or
advanced residential sales comparison or evaluation course and (b) a 15-unit National
USP AP course. Respondent shall take and pass any examinations given at the conclusion
of the courses. Respondent shall submit proof of attendance and proof that he passed any
given examinations within 30 days of attendance. If no examinations are given at the
conclusion of the courses, Respondent shall submit a letter from the course instructors
stating that no examinations were given. Said continuing education shall be in addition to
any continuing education Respondent is required to obtain to maintain his license.
4.

Respondent's License No. CGA-233 shall be placed on probation for a

period of eighteen (18) months from the date of entry of the Board's Order.

The

conditions of probation are as follows:
a.

Respondent shall comply with all state, federal and local laws, rules

and regulations governing the practice of real estate appraising in the State of Idaho.
b.

Respondent shall maintain a log of all appraisals completed on a

form approved by the Board.

A copy of the approved form is attached hereto.

Respondent shall submit the completed form postmarked no later than the last day of each
month to the Board at 1109 Main Street, Suite 200, Boise, Idaho 83702. The Board
reserves the right to review any and all appraisal reports listed on the logs kept by
Respondent. Failure to submit completed logs to the Board postmarked by the last day of
each month may result in additional discipline, including revocation of licensure.
c.

Respondent shall inform the Board in writing of any change of place

of practice or place of business within 15 days of such change.
d.

In the event Respondent should leave Idaho for three (3) continuous

months, or to reside or practice outside of the state, Respondent must provide written
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notification to the Board of the dates of departure, address of intended residence or place
of business, and indicate whether Respondent intends to return. Periods of time spent
outside Idaho will not apply to the reduction of this period or excuse compliance with the
terms of this Stipulation.
e.

Respondent shall fully cooperate with the Board and its agents, and

submit any documents or other information within a reasonable time after a request is
made for such documents or information.
f.

Respondent shall make all files, records, correspondence or other

documents available immediately upon the demand of any member of the Board's staff or
its agents.
5.

At the conclusion of the 18-month probationary period, Respondent may

request from the Board reinstatement of License No. CGA-233 without restriction. Any
request for reinstatement must be accompanied by written proof of compliance with the
terms of this Stipulation and Consent Order.

The Board retains discretion to grant

reinstatement of Respondent's license or to deny reinstatement and continue the period of
probation.
6.

All costs associated with compliance with the terms of this Stipulation and

Consent Order are the sole responsibility of Respondent.
7.

The violation of any of the terms of this Stipulation and Consent Order by

Respondent will warrant further Board action. The Board therefore retains jurisdiction
over this proceeding until all matters are finally resolved as set forth in this Stipulation
and Consent Order.

D.
1.

It is hereby agreed between the parties that this Stipulation and Consent

Order shall be presented to the Board with a recommendation for approval from the
Deputy Attorney General responsible for prosecution before the Board at the next
regularly scheduled meeting of the Board.
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2.

Respondent understands that the Board is free to accept, modify with

Respondent's approval, or reject this settlement agreement, and if rejected by the Board,
an administrative Complaint will be filed. By signing this docwnent, Respondent waives
any right Respondent may have to challenge the Board's impartiality to hear the
allegations in the Complaint based on the fact that the Board has considered and rejected
this settlement agreement. Pursuant to Idaho Code§ 67-5252, Respondent retains the
right to otherwise challenge the impartiality of any Board member to hear the allegations
in the Complaint based upon bias, prejudice, interest, substantial prior involvement in the
case or any other reason provided by law or for any cause for which a judge is or may be
disqualified.
3.

If the Board does not accept this Stipulation and Consent Order then, except

for Respondent's waiver set forth in Paragraph D(2), above, it shall be regarded as null
and void. Admissions by Respondent in the settlement agreement will not be regarded as
evidence against Respondent at the subsequent disciplinary hearing.
4.

With the exception of Paragraph D(2), above, which becomes effective

upon Respondent signing this document, this Stipulation and Consent Order shall not
become effective until it has been approved by a majority of the Board and endorsed by a
representative member of the Board.
5.

Any failure on the part of Respondent to timely and completely comply with

any term or condition herein shall be deemed a default.
6.

Any default of this Stipulation and Consent Order shall be considered a

violation of Idaho Code § 54-4107. If Respondent violates or fails to comply with this
Stipulation and Consent Order, the Board may impose additional discipline pursuant to
. the following procedure:
a.

The Chief of the Bureau of Occupational Licenses shall schedule a

hearing before the Board to assess whether or not Respondent has defaulted under this
agreement.

The Chief shall also serve notice of the default hearing and charges to

STIPULATION AND CONSENT ORDER - 9

000366

Respondent and to Respondent's attorney, if any. Within twenty-one (21) days after the
notice of default hearing and charges is served, Respondent shall submit a response to the
allegations. If Respondent does not submit a timely response to the Board, the allegations
of default will be deemed admitted.
b.

At the default hearing, the Board and Respondent may submit

affidavits made on personal knowledge and present oral argument based upon the record
in support of their positions. Unless otherwise ordered by the Board, the evidentiary
record before the Board shall be limited to such affidavits and this Stipulation and
Consent Order.

Respondent waives a hearing before the Board on the facts and

substantive matters related to the violations described in Section A, and waives discovery,
cross-examination of adverse witnesses, and other procedures governing administrative
hearings or civil trials.
c.

At the default hearing, the Board will determine whether to impose

additional disciplinary action, which may include conditions or limitations upon
Respondent's practice or suspension or revocation of Respondent's license.
7.

This Stipulation and Consent Order is the resolution of a contested case and

is a public record.
8.

This Stipulation and Consent Order contains the entire agreement between

the parties, and Respondent is not relying on any other agreement or representation of any
kind, verbal or otherwise.
I have read the above stipulation fully and have had the opportunity to
discuss it with legal counsel. I understand that by its terms I will be
waiving certain rights accorded me under Idaho law. I understand that the
Board may either approve this stipulation as proposed, approve it subject to
specified changes, or reject it. I understand that, if approved as proposed,
the Board will issue an Order on this stipulation according to the
aforementioned terms, and I hereby agree to the above stipulation for
settlement. I understand that if the Board approves this stipulation subject
to changes, and the changes are acceptable to me, the stipulation will take
effect and an order modifying the terms of the stipulation will be issued. If
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the changes are unacceptable to me or the Board rejects this stipulation, it
will be of no effect.
DATED this~dayof~~.

,2007.

Lawrence P. Boldt
Respondent
I concur in this stipulation and order.
DATED

this~~ay of ~

, 2007.
STATE OF IDAHO
OFFICE OF THE ATTORNEY GENERAL

By

~ (O,k_/7Jc..,~

EffiilYAac Master
Deputy Attorney General

ORDER
Pursuant to Idaho Code § 54-4106, the foregoing is adopted as the decision of the
Board of Real Estate Appraisers in this matter and shall be effective on the ~ day of
~~"X\\
2007. IT IS SO ORDERED.

,

IDAHO STATE BOARD
OF REAL ESTA TE APPRAISERS
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this -1..!!!!'<lay of &r~ 1/
, 2007, I caused to be
served a true and correct copy of the foregoing by the following method to:
Lawrence P. Boldt
64 South 500 East
Rupert, ID 83350

j:gJ U.S. Mail

D Hand Delivery
j:gJ Certified Mail, Return Receipt Requested

D Overnight Mail

0Facsimile: - - - - - - - - - 0 Statehouse Mail
Emily A. Mac Master
Deputy Attorney General
P.O. Box 83720
Boise, ID 83720-0010

0U.S.Mail
D Hand Delivery
D Certified Mail, Return Receipt Requested
D Overnight Mail
0Facsimile: - - - - - - - - - i:g] Statehouse Mail

Bureau of Occupational Licenses
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F'

ORIGINAL
BEFORE THE BOARD OF REALESTATEAPPRAISERS
STATE OF IDAHO
In the Matter of the License of:
LAWRENCEP. BOLDT,
License No. CGA-233,

)

)
)

Case No. REA-2007-5

)
)

STIPULATION AND
CONSENT ORDER

)
Respondent.
~~~~~~~~~~~~~~~)
REA\Boldt\P7059lma

WHEREAS, information having been received by the Idaho State Board of Real
Estate Appraisers (hereinafter the "Board") which constitutes sufficient grounds for the
initiation of an administrative action against Lawrence P. Boldt (hereinafter
"Respondent"); and
WHEREAS, the parties mutually agree to settle the matter pending administrative
Board action in an expeditious manner; now, therefore,
IT IS HEREBY STIPULATED AND AGREED between the undersigned parties that this
matter shall be settled and resolved upon the following terms:

A.
I.

The Board may regulate the practice of real estate appraising in the State of

Idaho in accordance with title 54, chapter 41, Idaho Code.
2.

Respondent Lawrence P. Boldt is a licensee of the Idaho State Board of

Real Estate Appraisers and holds License No. CGA-233 to practice real estate appraising
in the State of Idaho. Respondent's license is subject to the provisions of title 54, chapter
41, Idaho Code.
3.

Appraisals in the State of Idaho must comply with the minimum standards

set forth in the Uniform Standards of Professional Appraisal Practices ("USPAP").

I I I
I I I
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COUNT ONE
Investigation No. REA-L3-03-2006-3

4.

On or about May 25, 2005, Respondent prepared an appraisal report for the

property located at 94 East Fork Road in Blaine County, Idaho ("Subject Property #1").
5.

Respondent's report for Subject Property #1 fails to meet the following

requirements of applicable USPAP Standards (2005):
a.

Stru:idards 1-l(a), (b) and (c):

Respondent did not employ the

recognized methods and techniques that relate to data collection for the cost approach.
Substantial errors were made in the collection, inspection and verification of data related
to the subject and 11LS sales data. The report was prepared in a careless and negligent
manner and is misleading to the reader, and the end result of the errors is a report that is
not credible.
b.

Standard l-2(f): Respondent did not identify the scope of work for

c.

Standards 1-4(a) and (b): Data collection is incomplete for the cost

the appraisal.

analysis. Respondent relied on data located at an unspecified location in Marshall &
Swift. Numerous errors and omissions occurred in analyzing and reporting the sales data.
Adjustments are inconsistent and unsupported, and the development of the cost approach
is not adequately supported in the report. Collectively, the errors and omissions create a
report that is not credible.
d.

Standards 2-l(a), (b) and (c):

Data utilized in the appraisal is

incomplete and reporting errors have occurred throughout the report. The cost approach
is unsupported in the cost new of the improvements and the estimated site value. The
sales comparison approach is inconsistent in adjustments and amounts.

A $15-$20

adjustment for differences in square footages is inconsistent with a $210 per square foot
construction cost.

Only one adjustment in total for each comparable sale appears

unreasonable. The difference in site values, from sizes of 1.28 acres to .21 acres when
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the subject is .95 acres, was not addressed in the report.
e.

Reconciliation and Final Estimate of Value:

The report lacked

sufficient information and analysis to be understood and properly supported. Respondent
has not properly reconciled the quality and quantity of data which in the approaches
utilized. The comments are very general (canned) and misleading to the reader.

COUNT TWO
Investigation No. REA-L3-03-2005-29
6.

On or about March 1, 2005, Respondent prepared an appraisal report for the

property located at 314 Elkhorn Road in Sun Valley, Idaho ("Subject Property #2").
7.

Respondent's work file and report for Subject Property #2 fails to meet the

following requirements of applicable USP AP Standards 1:
a.

Ethics Provision, Recordkeeping: The work file does not contain

sufficient information to support the findings and conclusions, and the cost approach is
incomplete.
b.

Standards 1-l{a), (b) and (c):

Respondent did not employ the

recognized methods and techniques that relate to data collection for the cost approach.
Substantial errors were made in the collection, inspection and verification of data related
to the subject and MLS sales data. The report was prepared in a careless and negligent
manner and is misleading to the reader, and the end result of the errors is a report that is
not credible.
c.

Standards 1-2(a) and (b): Copies of the report indicate two different

clients, and Respondent could not explain why this occurred.
d.

Standard 1-2(f): Respondent did not identify the scope of work for

e.

Standards 1-4(a) and (b): Data collection is incomplete for the cost

the appraisal.

1

See IDAPA 24.18.01.004 (2004) (adopting the 2003 edition of USPAP, effective 3/20/04 to
4/6/05); see also USPAP (2005). The Standards were comparable in the 2003 and 2005 USPAP editions.
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analysis. Respondent relied on data located at an unspecified location in Marshall &
Swift. Numerous errors and omissions occurred in analyzing and reporting the sales data.
Adjustments are inconsistent and unsupported, and the development of the cost approach
is not adequately supported in the report. Collectively, the errors and omissions create a
report that is not credible.
f.

Standards 2-l(a), (b) and (c):

Data utilized in the appraisal is

incomplete and reporting errors have occurred throughout the report. The cost approach
is unsupported in the cost new of the improvements.
g.

Reconciliation and Final Estimate of Value:

The report lacked

sufficient information and analysis to be understood and properly supported. Respondent
has not properly reconciled the quality and quantity of data which in the approaches
utilized. Respondent states that the "cost approach supported market approach" but the
cost approach is 29% higher than the market approach. The comments are very general
(canned) and misleading to the reader.

COUNT THREE
Investigation No. REA-L3-03-2005-11

8.

On or about September 28, 2004, Respondent prepared an appraisal report

for the property located at 301 Wall Street in Ketchum, Idaho ("Subject Property #3").
9.

Respondent's work file and report for Subject Property #3 fails to meet the

following requirements of applicable USPAP Standards 2 :
a.

Ethics Provision, Recordkeeping: The work file does not contain

sufficient information to support the findings and conclusions, and the cost approach is
incomplete.
b.

Standards 1-lCa), (b) and (c):

Respondent did not employ the

recognized methods and techniques that relate to data collection for the cost approach.

2

See IDAPA 24.18.01.004 (2004) (adopting the 2003 edition of USPAP, effective 3/20/04 to

416105); see also USPAP (2004). The Standards were comparable in the 2003 and 2004 USPAP editions.
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Substantial errors were made in the collection, inspection and verification of data related
to the subject and J\IILS sales data. The report was prepared in a careless and negligent
manner and is misleading to the reader, and the end result of the errors is a report that is
not credible.

c.

Standard 1-2(f): Respondent did not identify the scope of work for

d.

Standards 1-4(a) and (b): Data collection is incomplete for the cost

the appraisal.

analysis. Respondent relied on data located at an unspecified location in Marshall &
Swift. Numerous errors and omissions occurred in analyzing and reporting the sales data.
Adjustments are inconsistent and unsupported, and the development of the cost approach
is not adequately supported in the report. Collectively, the errors and omissions create a
report that is not credible.
e.

Standards 2-l(a), (b) and (c):

Data utilized in the appraisal is

incomplete and reporting errors have occurred throughout the report. Pictures of the
comparable sales identify the wrong properties. The cost approach is unsupported in the
valuation of the land and the cost new of the improvements. Level 2 square footage is
listed at one point as 2,226 but is not included at another point in the gross living area.
No assumptions or hypothetical conditions concerning the construction of the subject
were disclosed.
f.

Reconciliation and Final Estimate of Value:

The report lacked

sufficient information and analysis to be understood and properly supported. Respondent
has not properly reconciled the quality and quantity of data in the approaches utilized.
Respondent states that the "cost approach supported market approach" but the cost
approach is 47% higher than the market approach.

The comments are very general

(canned) and misleading to the reader.
10.

The above-stated allegations, if proven, would constitute a violation of the

laws and rules governing the practice of real estate appraising, specifically Idaho Code
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§ 54-4107(1)(e) and IDAPA 24.18.01.700. Violations of this law and rule would further

constitute grounds for disciplinary action against Respondent's license to practice real
estate appraising in the State of Idaho.
11.

Respondent, in lieu of proceeding with a formal disciplinary action to

adjudicate the allegations as set forth above, hereby admits the violations and agrees to
the discipline against his license as set forth in Section C below.

B.
I, Lawrence P. Boldt, by affixing my signature hereto, acknowledge that:
1.

I have read and admit the allegations pending before the Board, as stated

above in Section A.

I further understand that these allegations constitute cause for

disciplinary action upon my license to practice real estate appraising in the State of Idaho.
2.

I understand that I have the right to a full and complete hearing; the right to

confront and cross-examine witnesses; the right to present evidence or to call witnesses,
or to so testify myself; the right to reconsideration; the right to appeal; and all rights
accorded by the Administrative Procedure Act of the State of Idaho and the laws and
rules governing the practice of real estate appraising in the State of Idaho. I hereby freely
and voluntarily waive these rights in order to enter into this stipulation as a resolution of
the pending allegations.
3.

I understand that in signing this Stipulation and Consent Order I am

enabling the Board to impose disciplinary action upon my license without further process.

c.
Based upon the foregoing stipulation, it is agreed that the Board may issue a
decision and order upon this stipulation whereby:
1.

Respondent shall pay to the Board an administrative fine in the amount of

Two Thousand Two Hundred Fifty and No/100 Dollars ($2,250.00) within sixty (60) days
of the entry of the Board's Order.
2.

Respondent shall pay investigative costs and attorney fees in the amount of
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Four Thousand Six Hundred Fifty and No/100 Dollars ($4,650.00) within ninety (90)
days of the entry of the Board's Order.
3.

Respondent shall take the following courses from Board-approved

providers within six (6) months from the date of entry of the Board's Order: (a) a basic or
advanced residential sales comparison or evaluation course and (b) a 15-unit National
USP AP course. Respondent shall take and pass any examinations given at the conclusion
of the courses. Respondent shall submit proof of attendance and proof that he passed any
given examinations within 30 days of attendance. If no examinations are given at the
conclusion of the courses, Respondent shall submit a letter from the course instructors
stating that no examinations were given. Said continuing education shall be in addition to
any continuing education Respondent is required to obtain to maintain his license.
4.

Respondent's License No. CGA-233 shall be placed on probation for a

period of eighteen (18) months from the date of entry of the Board's Order.

The

conditions of probation are as follows:
a.

Respondent shall comply with all state, federal and local laws, rules

and regulations governing the practice of real estate appraising in the State of Idaho.
b.

Respondent shall maintain a log of all appraisals completed on a

form approved by the Board.

A copy of the approved form is attached hereto.

Respondent shall submit the completed form postmarked no later than the last day of each
month to the Board at 1109 Main Street, Suite 200, Boise, Idaho 83702. The Board
reserves the right to review any and all appraisal reports listed on the logs kept by
Respondent. Failure to submit completed logs to the Board postmarked by the last day of
each month may result in additional discipline, including revocation of licensure.
c.

Respondent shall inform the Board in writing of any change of place

of practice or place of business within 15 days of such change.
d.

In the event Respondent should leave Idaho for three (3) continuous

months, or to reside or practice outside of the state, Respondent must provide written
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notification to the Board of the dates of departure, address of intended residence or place
of business, and indicate whether Respondent intends to return. Periods of time spent
outside Idaho will not apply to the reduction of this period or excuse compliance with the
terms of this Stipulation.
e.

Respondent shall fully cooperate with the Board and its agents, and

submit any documents or other information within a reasonable time after a request is
made for such documents or information.
f.

Respondent shall make all files, records, correspondence or other

documents available immediately upon the demand of any member of the Board's staff or
its agents.
5.

At the conclusion of the 18-month probationary period, Respondent may

request from the Board reinstatement of License No. CGA-233 without restriction. Any
request for reinstatement must be accompanied by written proof of compliance with the
terms of this Stipulation and Consent Order.

The Board retains discretion to grant

reinstatement of Respondent's license or to deny reinstatement and continue the period of
probation.
6.

All costs associated with compliance with the terms of this Stipulation and

Consent Order are the sole responsibility of Respondent.
7.

The violation of any of the terms of this Stipulation and Consent Order by

Respondent will warrant further Board action. The Board therefore retains jurisdiction
over this proceeding until all matters are finally resolved as set forth in this Stipulation
and Consent Order.

D.
1.

It is hereby agreed between the parties that this Stipulation and Consent

Order shall be presented to the Board with a recommendation for approval from the
Deputy Attorney General responsible for prosecution before the Board at the next
regularly scheduled meeting of the Board.
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2.

Respondent understands that the Board is free to accept, modify with

Respondent's approval, or reject this settlement agreement, and if rejected by the Board,
an administrative Complaint will be filed. By signing this docwnent, Respondent waives
any right Respondent may have to challenge the Board's impartiality to hear the
allegations in the Complaint based on the fact that the Board has considered and rejected
this settlement agreement. Pursuant to Idaho Code§ 67-5252, Respondent retains the
right to otherwise challenge the impartiality of any Board member to hear the allegations
in the Complaint based upon bias, prejudice, interest, substantial prior involvement in the
case or any other reason provided by law or for any cause for which a judge is or may be
disqualified.
3.

If the Board does not accept this Stipulation and Consent Order then, except

for Respondent's waiver set forth in Paragraph D(2), above, it shall be regarded as null
and void. Admissions by Respondent in the settlement agreement will not be regarded as
evidence against Respondent at the subsequent disciplinary hearing.
4.

With the exception of Paragraph D(2), above, which becomes effective

upon Respondent signing this docwnent, this Stipulation and Consent Order shall not
become effective until it has been approved by a majority of the Board and endorsed by a
representative member of the Board.
5.

Any failure on the part of Respondent to timely and completely comply with

any term or condition herein shall be deemed a default.
6.

Any default of this Stipulation and Consent Order shall be considered a

violation of Idaho Code § 54-4107. If Respondent violates or fails to comply with this
Stipulation and Consent Order, the Board may impose additional discipline pursuant to
the following procedure:
a.

The Chief of the Bureau of Occupational Licenses shall schedule a

hearing before the Board to assess whether or not Respondent has defaulted under this
agreement.

The Chief shall also serve notice of the default hearing and charges to
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Respondent and to Respondent's attorney, if any. Within twenty-one (21) days after the
notice of default hearing and charges is served, Respondent shall submit a response to the
allegations. If Respondent does not submit a timely response to the Board, the allegations
of default will be deemed admitted.
b.

At the default hearing, the Board and Respondent may submit

affidavits made on personal knowledge and present oral argument based upon the record
in support of their positions. Unless otherwise ordered by the Board, the evidentiary
record before the Board shall be limited to such affidavits and this Stipulation and
Consent Order.

Respondent waives a hearing before the Board on the facts and

substantive matters related to the violations described in Section A, and waives discovery,
cross-examination of adverse witnesses, and other procedures governing administrative
hearings or civil trials.
c.

At the default hearing, the Board will determine whether to impose

additional disciplinary action, which may include conditions or limitations upon
Respondent's practice or suspension or revocation of Respondent's license.
7.

This Stipulation and Consent Order is the resolution of a contested case and

is a public record.
8.

This Stipulation and Consent Order contains the entire agreement between

the parties, and Respondent is not relying on any other agreement or representation of any
kind, verbal or otherwise.
I have read the above stipulation fully and have had the opportunity to
discuss it with legal counsel. I understand that by its terms I will be
waiving certain rights accorded me under Idaho law. I understand that the
Board may either approve this stipulation as proposed, approve it subject to
specified changes, or reject it. I understand that, if approved as proposed,
the Board will issue an Order on this stipulation according to the
aforementioned terms, and I hereby agree to the above stipulation for
settlement. I understand that if the Board approves this stipulation subject
to changes, and the changes are acceptable to me, the stipulation will take
effect and an order modifying the terms of the stipulation will be issued. If
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the changes are unacceptable to me or the Board rejects this stipulation, it
will be of no effect.
DATED this ~day of~~-

' 2007.

Lawrence P. Boldt
Respondent
I concur in this stipulation and order.
DATED

this~~ay of trkvJL.

'2007.
STATE OF IDAHO
OFFICE OF THE ATTORNEY GENERAL

By

~(OAm~~

EffiilYAac Master
Deputy Attorney General

ORDER
Pursuant to Idaho Code § 54-4106, the foregoing is adopted as the decision of the
Board of Real Estate Appraisers in this matter and shall be effective on the \ Q day of
~~~\\,
, 2007. IT IS SO ORDERED.
IDAHO STATE BOARD
OF REAL ESTA TE APPRAISERS
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this __f._.!!!!day of &r~ ~
, 2007, I caused to be
served a true and correct copy of the foregoing by the following method to:

Lawrence P. Boldt
64 South 500 East
Rupert, ID 83350

IZ]u.s. Mail

D Hand Delivery

IZ] Certified Mail, Return Receipt Requested

D Overnight Mail

0Facsimile: - - - - - - - - - 0 Statehouse Mail
Emily A. Mac Master
Deputy Attorney General
P.O. Box 83720
Boise, ID 83720-0010

0U.S.Mail
D Hand Delivery
D Certified Mail, Return Receipt Requested
Overnight Mail
0Facsimile: - - - - - - - - - IZJ Statehouse Mail

D

Bureau of Occupational Licenses
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IDAHO REAL ESTATE APPRAISER BOARD
Bureau of Occupational Licenses
1109 Main Street, Suite 220
Boise, ID 83702-5642

Conference Call Minutes of 10/5/2009

BOARD MEMBERS PRESENT: Rick A. Bachmeier - Chair
Paul J. Morgan
Patricia Lentz
Jack R. Van Wyk

BOARD MEMBERS ABSENT:

BUREAU STAFF:

Kenneth W. Nuhn

Tana Cory, Bureau Chief
Roger Hales, Administrative Attorney
Maria Brown, Technical Records Specialist

The meeting was called to order at 1:03 PM MDT by Rick A. Bachmeier.

OLD BUSINESS
Mr. Hales presented the District Court's decision regarding the Petition for Judicial Review for case
REA-2006-1.
The Board discussed the facts leading up to the final order in the case. Mr. Hales informed the
Board that the District Court Judge upheld the Board's decision with the exception of the
notification requirement which requires Mr. Hennessey to disclose that he is a registered sex
offender to potential appraisal clients. Mr. Hennessey is still required to meet all other sanctions
within the final order including, paying all past costs and fees imposed by the Board.
It was moved by Mr. Van Wyk to accept the court's decision and to modify the Final Order for case
REA-2006-1 accordingly. Seconded by Ms. Lentz, motion carried.

NEXT MEETING 12/14/2009

ADJOURNMENT
It was moved by Ms. Lentz that the meeting adjourn at 1 :48 PM MDT. Seconded by Mr. Van Wyk,
motion carried.

EX'fjlT

I _ ..0
__:=-http://www.ibol.idaho.gov/IBOL/REA/Minutes/REA_MINUTES_2009-10-05.htm
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IDAHO REAL ESTATE APPRAISER BOARD
Bureau of Occupational Licenses
1109 Main Street, Suite 220
Boise, ID 83702-5642

Board Meeting Minutes of 10/19/2009

BOARD MEMBERS PRESENT: Patricia Lentz - Chair
Kenneth W. Nuhn
Jack R. Van Wyk
Paul J. Morgan

BOARD MEMBERS ABSENT:
BUREAU STAFF:

General

OTHERS PRESENT:

Brad Janoush
Tana Cory, Bureau Chief
Lori Peel, Investigative Unit Manager
Karl Klein, Administrative Attorney
Steven Olsen, Deputy Attorneys
Emily Mac Master, Deputy Attorneys General
Brian Wonderlich, Deputy Attorneys General

John R. Hennessey
Jeff Treadwell
Jason Palmer
Brian Kirkham
Tyler Pooley

The meeting was called to order at 8:30 AM MDT by Patricia Lentz.

-

ELECTION OF CHAIRMAN AND VICE CHAIRMAN
It was moved by Mr. Morgan to appoint Ms. Lentz as the Board's Chairman. Seconded by
Mr. Van Wyk, motion carried.
It was moved by Mr. Nuhn to appoint Mr. Morgan as the Board's Vice Chairman. Seconded
by Mr. Mr. Van Wyk, motion carried.
FORMAL DISCIPLINARY ACTION
Mr. Olsen and Ms. Mac Master addressed the Board regarding two pending condemnation
cases. The Office of the Attorney General would like the Board to consider using an expert
witness to oversee and give guidance for these two cases. The Board agreed with the
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recommendation, but tabled the discussion for the December Board meeting.
Mr. Wonderlich presented a memorandum for case REA-2008-74 and REA-2008-118.
After review, the Board presented its recommendations to the Office of the Attorney General
for case REA-2008-7 4.
It was moved by Mr. Van Wyk to authorize closure for case REA-2008-118 with an
educational/advisory letter and authorize the Chair to sign on the Board's behalf. Seconded
by Mr. Morgan, motion carried.
Ms. Lentz asked of the possibility of show cause hearings and probation with withheld
suspensions in future cases. She stated that the Board member who reviews the disciplinary
work sample could ask the Bureau to schedule a show cause hearing where the reviewer
Board member, Bureau, and licensee could discuss the additional findings. The disciplinary
probation would start the day the respondent signs the final order. The education must be
taken halfway through the probation. Disciplinary logs would be submitted after the education
has been taken. The investigative staff would then send a letter to the licensee requiring the
submission of a disciplinary log. Staff would then forward the disciplinary log to the reviewing
Board member within two weeks. The reviewing Board member would have two weeks to
select an appraisal for the licensee to submit. Staff would then send a letter to the licensee
requesting the selected appraisal, and forward the appraisal to the reviewing Board member.
The reviewer would review the appraisal to make sure the same violations outlined in the
original consent order were not present in the selected appraisal. If violations are found, the
reviewer would draft a letter outlining the violations and forward it to staff to be sent to the
licensee for the purpose of education. If serious violations are found within the report, a show
cause hearing would be scheduled. No action was taken by the Board.
From this date forward, the Board would like Stipulation and Consent Orders to include a
withheld suspension.
Ms. Lentz asked counsel to define "violation" in terms of fines. Ms. Peel stated that
historically with the Real Estate Appraiser Board each assignment is a separate count, or
violation.
Mr. Wonderlich presented the Board a Stipulation and Consent Order for case REA-2008-77.
Ms. Lentz recused herself from any discussion or action.
It was moved by Mr. Van Wyk to accept the Consent Order for REA-2008-77 and authorize
the Board Vice Chair to sign on behalf of the Board. Seconded by Mr. Nuhn, motion carried.
Mr. Wonderlich presented the Board a Stipulation and Consent Order for case REA-2008-67.
It was moved by Mr. Morgan to accept the Consent Order for REA-2008-67 and authorize the
Board Chair to sign on behalf of the Board. Seconded by Mr. Nuhn, motion carried.
Mr. Wonderlich presented the Board a Stipulation and Consent Order for case REA-2007148.
Ms. Lentz recused herself from any discussion or action.
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Mr. Klein noted he could not participate in the discussion.
It was moved by Mr. Nuhn to accept the Consent Order for REA-2007-148 and authorize the
Board Chair to sign on behalf of the Board. Seconded by Mr. Van Wyk, motion carried.
Mr. Wonderlich presented the Board a Stipulation and Consent Order for case REA-2008-69.
Ms. Lentz recused herself from any discussion or action.
It was moved by Mr. Van Wyk to reject the Consent Order for REA-2008-69. Seconded by
Mr. Nuhn, motion carried. The Board gave its recommendations to the Office of the Attorney
General for case REA-2008-69.
Mr. Wonderlich presented the Board a Stipulation and Consent Order for case REA-2009-16.
It was moved by Mr. Morgan to accept the Consent Order for REA-2009-16 and authorize the
Board Chair to sign on behalf of the Board. Seconded by Mr. Van Wyk, motion carried.
Mr. Wonderlich presented the Board a Stipulation and Consent Order for case REA-2008-38.
It was moved by Mr. Morgan to accept the Consent Order for REA-2008-38 and authorize the
Board Chair to sign on behalf of the Board. Seconded by Mr. Nuhn, motion carried.
The Board discussed licensees who are missing work files and the possibility of fraud. Mr.
Klein explained how other Boards function in regard to the investigation and prosecution of
cases.
CEU SETTLEMENT ORDERS
Ms. McGinty presented the following CEU Settlement Orders:
REA-2009-17, REA-2010-1, and REA-2010-3
It was moved by Mr. Nuhn to approve the CEU Settlement Orders for Cases REA-2009-17,
REA-2010-1, and REA-2010-3 and to authorize the Board Chair to sign on behalf of the
Board. Seconded by Mr. Van Wyk, motion carried.
Ms. McGinty requested clarification from the Board regarding the direction it gave regarding
disciplinary logs as recorded in the Board minutes of 4/13/2009 and 8/10/2009.
It was decided midway through a Respondent's probationary period, regardless of completing
the continuing education, the investigative staff is to request an appraisal log from the
Respondent. Upon receipt of the log, the log will then be forward to one of the Board members
to select a work product. The Respondent will then be notified of the work product selected for
review. Once the work file has been received and forwarded to the selected Board member,
that Board member will review the work product to insure that the same errors previously made
which resulted in discipline are not continuing.
INVESTIGATIVE REPORT
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Mr. Hotchkiss presented the investigative report.
For Board Determination:
l-REA-2009-45 C alleged R is advertising as an appraiser but is not licensed. C provided a
business card from R that included the words, "Real Estate Appraiser" and "Appraisal Institute
Member # [number]." INV revealed that R is working for a licensed CGA performing
background research such as court searches but is not preparing or signing RE appraisals. As
to the business card, INV revealed that Risa licensed RE appraiser in another state and was
a member of the Appraisal Institute, but has let his A.I. membership lapse. In addition, R
needs to take a course before applying for licensure in Idaho. R stated that he only provides
research, verification and assistance to licensed appraisers. R stated that the business card
was old and provided the investigator with a current card that does not include "Real Estate
Appraiser" or his lapsed A.I. number. R stated that he will be more diligent about making sure
that the old cards are not used in the future. IBOL recommends the Board authorize closure of
this file with a warning letter to R to ensure that he does not use any title, designation or
abbreviation likely to create the impression that he is licensed until he has been properly
licensed in Idaho.
Case number l-REA-2009-45: Following review, it was moved by Mr. Nuhn to accept the
Bureau's recommendation for closure. Seconded by Mr. Van Wyk, motion carried.
l-REA-2010-10 R failed to submit documentation of a 7-hour USPAP Update course within
24 months of renewal in response to a CE audit request. R later submitted documentation
verifying completion of the 7-hour USPAP Update course. IBOL recommends the Board
authorize closure.
Case number l-REA-2010-10: Following review, it was moved by Mr. Van Wyk to accept
the Bureau's recommendation for closure. Seconded by Mr. Nuhn, motion carried.
APPROVAL OF MINUTES

The Board reviewed the 8/10/2009 minutes.
It was moved by Mr. Van Wyk to approve the 8/10/2009 minutes as written. Seconded by Mr.
Morgan, motion carried.
LEGISLATIVE REPORT

Ms. Cory gave the legislative report. Proposed Rules have been published and are available
on the Board's website.
FINANCIALREPORT

Ms. Cory gave the financial report, which indicates a cash balance of ($57,082.30) as of
9/30/2009. In the future, the Board would like to discuss the possibility of not allowing
licensees to renew their license if there are outstanding disciplinary fees.
CONTRACT RENEWAL

Ms. Cory presented the contract renewal for FY 2010.
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It was moved by Mr. Morgan to approve the FY 2010 contract renewal and authorize the Board
Chair to sign on behalf of the Board. Seconded by Mr. Van Wyk, motion carried.
FORMAL DISCIPLINARY ACTION
Mr. Klein addressed the Board regarding case REA-2007-59 and REA-2007-119.
It was moved by Mr. Morgan to table the discussion and determination for case REA-2007-59
and REA-2007-119 for the December Board meeting. Seconded by Mr. Nuhn, motion carried.
OPEN MEETING LAW
It was moved by Mr. Nuhn to table the open meeting law discussion for the December Board
meeting. Seconded by Mr. Morgan, motion carried.
OLD BUSINESS
The Board reviewed the REA to do list.
AARO
Ms. Brown presented an overview of the Association of Appraiser Regulatory Officials fall
meeting. The Board congratulated Ms. Brown on her recent appointment to the AARO Board
as an Alternate Director.
FORMAL DISCIPLINARY ACTION
Mr. Hales addressed the Board regarding case REA-2009-14.
It was moved by Mr. Nuhn to adopt the hearing officer's Findings of Fact, Conclusions of Law,
and Recommended Orders for Case Rl;::A-2009-14 with revocation of the license, payment of
all fees, and payment of a fine of $250.00. The costs are to be paid within 60 days. Seconded
by Mr. Morgan, motion carried.
It was moved by Mr. Nuhn to amend the motion for case REA-2009-14 directing counsel to
prepare the order and to authorize the Chair to sign on behalf of the Board. Seconded by Mr.
Morgan, motion carried.
Mr. Hales addressed the Board regarding the 10/5/2009 Conference Call which addressed the
Petition for Judicial Review for case REA-2006-1. Mr. Hennessey addressed the Board asking
for clarification of the status of his license. Mr. Hales informed Mr. Hennessey that the District
Court Judge upheld the Board's decision with the exception of the notification requirement
which requires him to disclose to potential appraisal clients that he is a registered sex offender.
He is still required to meet all other sanctions within the final order including all past fees
imposed by the Board. Mr. Hennessey expressed his frustration with the disciplinary process.
Mr. Hales stated that he would be in touch with Mr. Hennessey's attorney. Ms. Lentz stated
that Mr. Hennessey should put his concerns in writing prior to attending a Board meeting, so
the Board has time to respond, and put him on notice that his license is still suspended until
the terms of the order have been satisfied and the Board has lifted the suspension.
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EXECUTIVE SESSION

It was moved by Mr. Morgan that the Board enter executive session to discuss pending
litigation with counsel per Idaho Code 67-2345 (1) (f). The purpose of the executive session
will be to discuss case REA-2006-1. Seconded by Mr. Nuhn. The vote was: Mr. Nuhn, aye; Ms.
Lentz, aye; Mr. Morgan, aye; and Mr. Van Wyk, aye. Motion carried.
It was moved by Mr. Morgan that the Board enter regular session. Seconded by Mr. Nuhn. The
vote was: Mr. Nuhn, aye; Ms. Lentz, aye; Mr. Morgan, aye; and Mr. Van Wyk, aye. Motion
carried.
It was moved by Mr. Nuhn to amend the agenda to include the discussion with Mr. Hennessey
per Idaho Code 67-2343 (4) (c). The item was not placed on the agenda due to Mr. Hennessey
not requesting to be added to the agenda prior to the Board meeting. Seconded by Mr. Van
Wyk, motion carried.
REA WEBSITE

The Board discussed the frequently asked questions link on the website.
NEW BUSINESS

The Board discussed sending Mr. Bachmeier a plaque for his time serving on the Real Estate
Appraiser Board.
It was moved by Mr. Van Wyk to approve sending Mr. Bachmeier a plaque for his service
on the Board. Seconded by Mr. Nuhn, motion carried.
EXECUTIVE SESSION

It was moved by Mr. Nuhn that the Board go into executive session under Idaho Code § 672345(1) (d) to consider records that are exempt from disclosure under the Idaho Public
Records Law. The purpose of the executive session was to consider license application
materials. Seconded by Mr. Van Wyk. The vote was: Mr. Nuhn, aye; Ms. Lentz, aye; Mr.
Morgan, aye; and Mr. Van Wyk, aye. Motion carried.
It was moved by Mr. Nuhn that the Board enter regular session. Seconded by Mr. Van Wyk.
The vote was: Mr. Nuhn, aye; Ms. Lentz, aye; Mr. Morgan, aye; and Mr. Van Wyk, aye.
Motion carried.
CE COURSES

The Board approved the following provider course applications:
ALLTERRA GROUP LLC
2009 KEYNOTE /VALUATION VISIONARIES- 7 - CE
2009 REGULATORY UPDATES I RE-ENGINEERING THE APPRAISAL PROCESS- 7 - CE
APPRAISAL INSTITUTE
ONLINE GIS - THE EXECUTIVE OVERVIEW- 7 - CE
INTERNATIONAL VALUATION CONGRESS 2009, DAY 2- 3.5-CE
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INTERNATIONAL VALUATION CONGRESS 2009, DAY 3-4- CE
ONLINE APPRAISAL CHALLENGES: DECLINING MARKETS & SALES CONCESSIONS - 7 CE
APPRAISAL UNIVERSITY
PRACTICAL APPLICATION OF THE COST APPROACH - 3.5 - CE
ASFMRA
ASFMRA BOTH ANNUAL CONVENTION -12.5- CE
BASIC APPRAISAL PRINCIPLES - 30 - PL
BASIC APPRAISAL PRINCIPLES- 28- CE
EMINENT DOMAIN - 22 - PL
EMINENT DOMAIN - 20 - CE
ASFMRA - WA CHAPTER
WA CHAPTER ASFMRA 2009 FALL MEETING - 12 - CE
CENGAGE LEARNING INC (FORMERLY CAREER WEBSCHOOL)
RESIDENTIAL APPRAISER SITE VALUATION AND COST APPROACH - 14 - CE
2010-2011 7-HOUR NATIONAL USPAP UPDATE COURSE- 7 - CE
A URAR FORM REVIEW- 7 - CE
EXECUTRAIN OF IDAHO
RESIDENTIAL SALES COMPARISON AND INCOME APPROACH - 30 - PUCE
FEC CONSULTING LLC
TIMBER VALUE - 6.5 - CE
MCKISSOK LP
HOW TO ANALYZE & VALUE INCOME PROPERTIES - 7 - CE
SEATILE CHAPTER OF THE APPRAISAL INSTITUTE
FALL REAL ESTATE CONFERENCE 2009 - 7 - CE
VAN EDUCATION CENTER
YIELD CAPITALIZATION (DISCOUNTING)-4- CE
It was moved by Mr. Nuhn to approve the submitted 15 hour statistics course Ms. Nancy K.
Luckey is currently taking to count toward her continuing education requirement for this
year. Seconded by Mr. Van Wyk, motion carried.

APPLICATIONS
Approved for Exam
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It was moved by Mr. Nuhn to approve the following applicants for examination:

CHATTERTON GROVER CHRIS -CRA
KIRKHAM BRIAN KEITH - CRA
NISHIKAWA JON - CRA
PALMER JASON DRUE - CRA
PARKROSSEMERSON-CGA
POOLEY TYLER MARK - CGA
MORGAN JUSTIN C - CRA
SMITH ERIC WHITSON - LRA
TREADWELL JEFFREY DONALD - CRA
Seconded by Mr. Van Wyk, motion carried.
Pending
It was moved by Mr. Nuhn to hold the following applicants pending further information:

901093471
901048943
901056391
901057946
901075552
901041902
901043812
901048074
Seconded by Mr. Van Wyk, motion carried.

NEXT MEETING 12/14/2009
ADJOURNMENT
It was moved by Mr. Van Wyk that the meeting adjourn at 6:00 PM MDT. Seconded by Mr.
Nuhn, motion carried.
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IDAHO REAL ESTATE APPRAISER BOARD
Bureau of Occupational Licenses
700 West State Street, P.O. Box 83720
Boise, ID 83720-0063

Conference Call Minutes of 8/3/2010

BOARD MEMBERS PRESENT: Patricia Lentz - Chair
Kenneth W. Nuhn
Jack R. Van Wyk
Paul J. Morgan

BOARD MEMBERS ABSENT:

BUREAU STAFF:

Brad Janoush

Dawn Hall, Administrative Support Manager
Karl Klein, Administrative Attorney
Maria Brown, Technical Records Specialist

The meeting was called to order at 1:01 PM MDT by Patricia Lentz.

-

OLD BUSINESS
BROKER PRICE OPINION

The Board discussed the revised Joint Guideline on Broker Price Opinions (BPO).
It was moved by Mr. Van Wyk to authorize Ms. Lentz and Mr. Morgan to present the revised
Joint Guideline on Broker Price Opinions to the subcommittee during its next meeting on
behalf of the Board. Seconded by Mr. Nuhn, motion carried.
Ms. Hall read the statement of purpose for the Real Estate Commissions proposed law change
to the Board for its information.
NEXT MEETING 8/16/2010
ADJOURNMENT
It was moved by Mr. Nuhn that the meeting adjourn at 1:25 PM MDT. Seconded by Mr. Van
Wyk, motion carried.

http://www.ibol.idaho.gov/IBOL/RENMinutes/REA_MINUTES_2010-08-03.htm

000391
5/11/2012

Agenda Template

Page 1of6

IDAHO REAL ESTATE APPRAISER BOARD
Bureau of Occupational Licenses
700 West State Street, P.O. Box 83720
Boise, ID 83720-0063

Board Meeting Minutes of 8/16/2010

BOARD MEMBERS PRESENT: Paul Morgan - Vice Chair
Travis Klundt
Brad Janoush
Kenneth W. Nuhn
Jack R. Van Wyk

BUREAU STAFF:

Tana Cory, Bureau Chief
Dawn Hall, Administrative Support Manager
Lori Peel, Investigative Unit Manager
Karl Klein, Administrative Attorney
Kathy Takasugi, Deputy Attorney General
Maria Brown, Technical Records Specialist

OTHERS PRESENT:

Paul Dehlin
Alison Boelens
Cheri Desaro

The meeting was called to order at 8:30 AM MDT by Paul Morgan.
The Board welcomed its new board member, Travis Klundt.

-

APPROVAL OF MINUTES

The Board reviewed the 6/21/2010 and 8/3/2010 minutes.
It was moved by Mr. Janoush to approve the 6/21/2010 and 8/3/2010 minutes as written.
Seconded by Mr. Nuhn, motion carried.
LEGISLATIVE REPORT
Ms. Cory gave the legislative report. The legislative idea allowing the Board to charge a fee for
provider applications has been submitted and was approved to move forward.
FINANCIALREPORT
Ms. Hall gave the financial report, which indicates a cash balance of ($99,582.72) as of
7/31/2010.
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CONTRACT RENEWAL
Ms. Hall presented the contract renewal for FY 2011.
It was moved by Mr. Janoush to approve the FY 2011 contract renewal and authorize the
Board Chair to sign on behalf of the Board. Seconded by Mr. Nuhn, motion carried.
FORMAL DISCIPLINARY ACTION
Ms. Takasugi presented a memorandum for case REA-2010-9.
After review, the Board presented its recommendations to the Office of the Attorney General.
Ms. Takasugi presented a memorandum for case REA-2010-12.
After review, the Board presented its recommendations to the Office of the Attorney General.
Ms. Takasugi presented a memorandum for case REA-2010-16.
After review, the Board presented its recommendations to the Office of the Attorney General.
The Board directed staff to forward the link to the Appraisal Foundations 2010 US PAP
Update for State Regulators to the Office of the Attorney General.
INVESTIGATIVE REPORT
Ms. Peel explained the investigative process to the Board.
Ms. Peel presented the investigative report.
For Board Determination:
l-REA-2010-15 C alleged that R provided a bank with a broker's price opinion that did not
comply with the Board's laws, and provided a copy of the BPO that was prepared by R. Real
Estate Commission confirmed that R is a licensed salesperson but not a licensed broker or
associate broker, and the BPO was for a line of credit and not for a prospective listing or sale.
IBOL sent Ra letter advising R that licensed salespersons can only provide an opinion of the
price of real estate for prospective listings or sales. In addition, R's opinion failed to contain a
statement of intended purpose, assumptions or limiting conditions, a disclosure of existing or
contemplated interest of the broker, the signature of the broker, a disclaimer that the report is
not intended to meet USPAP, or a disclaimer that the BPO was not intended to be an appraisal
of market value. Finally, the line of credit by the bank was a federally related transaction; thus,
a BPO may not be used as an appraisal or in lieu of an appraisal. Because R's opinion failed
to comply with Idaho law, R was requested to cease and desist the unlicensed practice of real
estate appraising and informed that further reports of illegal activity would be forwarded to the
appropriate prosecuting attorney. A copy of the letter was also sent to the bank. Based on the
above, IBOL recommends that the Board authorize closure.
Case number 1-REA-2010-15: Following review, it was moved by Mr. Van Wyk to accept
the Bureau's recommendation for closure. Seconded by Mr. Janoush, motion carried.
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l-REA-2010-55 In response to an audit request, R, an RT, submitted documentation showing
that he obtained 16 hours of CE one month before the beginning of the audit period, and 7
hours during the audit period. R informed IBOL that he believed the CE requirement was 15
hours per calendar year and did not understand that it was during the 12 months before
renewal, so after he obtained the 23 hours in calendar year 2009 he believed that he had met
the Board's requirements. R also provided documentation showing that he obtained 30 hours
in calendar year 2008. IBOL recommends that the Board authorize closure with a warning
letter to R advising R that the audit period is the 12-month period before renewal, not each
calendar year.
Case number l-REA-2010-55: Following review, it was moved by Mr. Janoush to accept the
Bureau's recommendation for closure. Seconded by Mr. Nuhn, motion carried.
l-REA-2011-5 C alleged that R gave a broker's price opinion that did not comply with the
Board's laws. C also provided a "Narrative of Value" that was prepared by R but did not
contain a statement of intended purpose, the basis of reasoning used to reach the conclusions
of price, a disclosure of any existing or contemplated interest of the broker, the signature of the
broker and date of issuance, a disclaimer that the report is not intended to meet USPAP, or a
disclaimer that the opinion is not intended to be an appraisal of the market value of the
property. IBOL sent Ra letter advising R that if R's opinion of value fails to comply with the
requirements of l.C. 54-4105(3), then R is not exempt from the Real Estate Appraisers Act.
IBOL requested that R cease and desist the unlicensed practice of real estate appraising or to
ensure that his broker's opinion comply with Idaho law, and that failure to do so will result in
IBOL forwarding further reports of illegal activity to the appropriate prosecuting attorney.
Based on the above, IBOL recommends that the Board authorize closure.
Case number l-REA-2011-5: Following review, it was moved by Mr. Nuhn to accept the
Bureau's recommendation for closure. Seconded by Mr. Janoush, motion carried.
The Board discussed streamlining the investigative process to review cases in a timelier
manner.
It was moved by Mr. Van Wyk to direct the Board's cognizant member, Paul Morgan, to review
investigative files once a month at the Bureau, and to pay for his expenses incurred including
an honorarium. Seconded by Mr. Nuhn, motion carried.
PROBATION REPORT

Ms. Peel presented the probation report.
NEW BUSINESS

Ms. Peel presented a request for termination of probation for case REA-2007-146.
It was moved by Mr. Janoush to approve the request of probation for case REA-2007-146.
Seconded by Mr. Nuhn, motion carried.
Ms. Peel presented a request for a payment extension for case REA-2007-119.
It was moved by Mr. Janoush to approve a six month payment extension for case REA-2007119. Seconded by Mr. Nuhn, motion carried.
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TO DO LIST

The Board reviewed the to do list.
APPRAISAL MANAGEMENT COMPANY

Mr. Janoush gave an appraisal management company (AMC) update. The following
individuals are working on a bill to regulate appraisal management companies: John Eaton,
Idaho Association of Realtors, Dawn Justice, Idaho Bankers Association, Joe Corlett,
Appraisal Institute, and Scott Calhoun, American Society of Farm Managers and Rural
Appraisers. The associations will bring the proposed bill to the Board for review prior to its
submission to the Legislature.
BROKER PRICE OPINION

Mr. Morgan gave a broker price opinion (BPO) update and presented the revised Joint
Guideline on Broker Price Opinion that is being developed with the Idaho Real Estate
Commission.
It was moved by Mr. Janoush to approve the revised Joint Guideline on Broker Price Opinion
and for staff to draft and send a letter thanking the Real Estate Commission on behalf of the
Board for its work on clarifying this subject. Seconded by Mr. Nuhn, motion carried.
ELECTION OF CHAIRMAN AND VICE CHAIRMAN

The Board discussed the election of Chairman and Vice Chairman.
It was moved by Mr. Nuhn to elect Mr. Janoush as the Board's Chairman and Mr. Morgan as
its Vice Chairman. Seconded by Mr. Van Wyk, motion carried.
APPRAISAL FOUNDATION

The Board discussed the Appraisal Foundations exposure draft of an Interpretation applying to
the Real Property Appraiser Qualification Criteria. No action was taken by the Board.
ASSOCIATION OF APPRAISER REGULATORY OFFICIALS
FALL CONFERENCE

The Board discussed the Association of Appraiser Regulatory Officials fall conference.
It was moved by Mr. Nuhn to send Brad Janoush and Maria Brown to the fall Association of
Appraiser Regulatory Officials conference and pay their expenses. Seconded by Mr. Van Wyk,
motion carried.
LICENSURE COUNT

The Board discussed the current licensee count.
BOARD PLAQUE
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The Board discussed ordering a Board Plaque for Ms. Patti Lentz. The Board tabled this item
for the October board meeting.
EXECUTIVE SESSION
It was moved by Mr. Janoush that the Board go into executive session under Idaho Code §
67-2345(1) (d) to consider records that are exempt from disclosure under the Idaho Public
Records Law. The purpose of the executive session was to consider license application
materials. Seconded by Mr. Van Wyk The vote was: Mr. Nuhn, aye; Mr. Klundt, aye; Mr.
Morgan, aye; Mr. Janoush, aye; and Mr. Van Wyk, aye. Motion carried.
It was moved by Mr. Van Wyk that the Board enter regular session. Seconded by Mr. Nuhn.
The vote was: Mr. Nuhn, aye; Mr. Klundt, aye; Mr. Morgan, aye; Mr. Janoush, aye; and Mr.
Van Wyk, aye. Motion carried.
CE COURSES
The Board approved the following provider course applications:
ALLTERRA GROUP LLC
2010 KEYNOTENALUATION VISIONARIES- 7 - CE
2010 APPRAISER TOWNHALL MTG/REENGINEERING THE APPRAISAL PROCESS - 7 CE
APPRAISAL INSTITUTE
ONLINE GENERAL APPRAISER INCOME APPROACH PT 2 - 27 - CE
THINKING OUTSIDE THE FORM - 7 - CE
ANALYZING TENANT CREDIT RISK AND COMMERCIAL LEASE ANALYSIS - 7 - CE
ADVANCED SALES COMPARISON AND COST APPROACHES - 40 - PUCE
INCOME VALUATION OF SMALL, MIXED USE PROPERTIES - 16 - PUCE
ONLINE USING YOUR HP 12C FINANCIAL CALCULATOR- 7- CE
ADVANCED INCOME CAPITALIZATION -40- PUCE
GENERAL APPRAISER REPORT WRITING AND CASE STUDIES - 30 - PUCE
ONLINE REAL ESTATE APPRAISAL OPERATIONS-4- CE
APPRAISAL UNIVERSITY
APPRAISING HISTORIC PROPERTY- 7 - CE
ASFMRA
AG INDUSTRY OUTLOOK SEMINAR - 8 - CE
2010-2011 7-HOUR NATIONAL USPAP UPDATE- 7-CE
NON REAL PROPERTY COLLATERAL VALUATION - 11 - CE
COMPUTER PLOTTING LEGAL DESCRIPTIONS FOR THE LAYMAN - 8 - CE
ALL TOPO MAPS - 8 - CE
MCKISSOK LP
APPRAISING AND ANALYZING RETAIL SHOPPING CENTERS FOR MORTGAGE
UNDERWRITING - 7 - CE
ESSENTIAL ELEMENTS OF DISCLOSURES AND DISCLAIMERS - 5 - CE
THE NUTS AND BOLTS OF GREEN BUILDING FOR APPRAISERS - 3 - CE
FOUNDATIONS IN SUSTAINABILITY: "GREENING" THE REAL ESTATE AND APPRAISAL 7-CE
APPRAISING AND ANALYZING OFFICE BUILDINGS FOR MORTGAGE UNDERWRITING 7-CE
THE COLUMBIA INSTITUTE
PRACTICE OF APPRAISAL REVIEW-FHA PROTOCOL NO 145- 8- CE
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APPLICATIONS
Approved for Exam

It was moved by Mr. Nuhn to approve the following applicants for examination:
HOLT JOHN EDWARD - CRA
PUTNAM LAWRENCE G - CRA
BARNHILL VICKIE - CRA
KU NZ KYLE T - CGA
Seconded by Mr. Klundt, motion carried.
BOARD MEETING

The Board discussed moving the December Board meeting due to a scheduling conflict.
It was moved by Mr. Van Wyk to move the December 13, 2010 Board meeting to December
17, 2010. Seconded by Mr. Janoush, motion carried.
NEXT MEETING 10/25/2010
ADJOURNMENT

It was moved by Mr. Janoush that the meeting adjourn at 12:25 PM MDT. Seconded by Mr.
Van Wyk, motion carried.
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IDAHO REAL ESTATE APPRAISER BOARD
Bureau of Occupational Licenses
700 West State Street, P.O. Box 83720
Boise, ID 83720-0063

Conference Call Minutes of 3/21/2011

BOARD MEMBERS PRESENT: Brad Janoush - Chair
Travis Klundt
Paul J. Morgan
Kenneth W. Nuhn
Jack R. Van Wyk

BOARD MEMBERS ABSENT:

BUREAU STAFF:

Paul Morgan

Tana Cory, Bureau Chief
Lori Peel, Investigative Unit Manager
Kathy Takasugi, Deputy Attorney General
Roger Hales, Administrative Attorney
Maria Brown, Technical Records Specialist

The meeting was called to order at 2:05 PM MDT by Brad Janoush.

-

NEW BUSINESS
Mr. Hales addressed the Board regarding a proposed settlement for case REA-2008-41.

Mr. Janoush stated that the stipulation dealt with over 40 counts, one of which involved himself
and his firm. He stated that he would recuse himself from that one count, but would participate
in the discussion of the other counts. Mr. Hales said that it may be in the Board's best interest
to have Mr. Janoush recuse himself from the entire matter. Mr. Janoush stated that it was
important for him to take a position.
Mr. Janoush asked Mr. Nuhn to act as the Vice Chairman in the absence of Mr. Morgan. Mr.
Nuhn agreed.
The Board discussed its options regarding the settlement request.
It was moved by Mr. Nuhn to deny the proposed settlement for case REA-2008-41. Seconded
by Mr. Van Wyk. The vote was: Mr. Klundt, aye; Mr. Nuhn, aye; and Mr. Van Wyk, aye. Motion
carried. Mr. Janoush abstained from voting.
The Board presented its recommendations to the Office of the Attorney General.
ADJOURNMENT
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It was moved by Mr. Van Wyk that the meeting adjourn at 2:48 PM MDT. Seconded by Mr.
Nuhn, motion carried.
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IDAHO REAL ESTATE APPRAISER BOARD
Bureau of Occupational Licenses
700 West State Street, P.O. Box 83720
Boise, ID 83720-0063

Board Meeting Minutes of 2/10/2012
THIS IS A DRAFT DOCUMENT THAT HAS NOT BEEN APPROVED BY THE
BOARD

BOARD MEMBERS PRESENT: Brad Janoush - Chair
Travis Klundt
Paul J. Morgan
Kenneth W. Nuhn
Jack R. Van Wyk

BUREAU STAFF:

OTHERS PRESENT:

Tana Cory, Bureau Chief
Dawn Hall, Administrative Support Manager
Lori Peel, Investigative Unit Manager
Eric Nelson, Prosecuting Attorney
Roger Hales, Administrative Attorney
Maurie Ellsworth, Legal Counsel
Maria Brown, Technical Records Specialist
Cheri Desaro

The meeting was called to order at 8:30 AM MST by Brad Janoush.

-

APPROVAL OF MINUTES
The Board reviewed the 12/12/2011 and 1/26/2012 minutes.
It was moved by Mr. Morgan to approve the 12/12/2011 and 1/26/2012 minutes as written.
Seconded by Mr. Van Wyk, motion carried.

LEGISLATIVE REPORT
Ms. Cory gave the legislative update. The Board's Proposed Rule changes did pass. These
will go into effect toward the end of the Legislature. The Board also approved Temporary Rules
which will be submitted immediately following the effective date of the Proposed Rule.

FINANCIAL REPORT
Ms. Hall gave the financial report, which indicates a cash balance of ($103,778.41) as of
1/31/2012. The Bureau is looking into a new licensing system which may affect the Board's
budget with a one-time expense next year.
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FORMAL DISCIPLINARY ACTION
The Chairman thanked Mr. Nelson for recently attending the Appraisal lnstitute's 7 hour
USPAP Update course.
Mr. Nelson presented a memorandum for case REA-2012-1.
Mr. Morgan recused himself from discussion and voting on case REA-2012-1.
After review, the Board presented its recommendations to its prosecuting attorney.
Mr. Nelson presented a memorandum for case REA-2012-4.
Mr. Morgan recused himself from discussion and voting on case REA-2012-4.
It was moved by Mr. Van Wyk to close case REA-2012-4 with a strongly worded advisory
letter. Seconded by Mr. Klundt, motion carried.
Mr. Nelson presented the Board a Stipulation and Consent Order for case REA-2010-25.
It was moved by Mr. Morgan to accept the Consent Order for REA-2010-25 and authorize the
Board Chair to sign on behalf of the Board. Seconded by Mr. Van Wyk, motion carried.
INVESTIGATIVE REPORT
Ms. Peel presented the investigative report.
For Board Determination:
Case numbers l-REA-2012-15, and l-REA-2012-20.
Following review, it was moved by Mr. Van Wyk to accept the Bureau's recommendation for
closure for case l-REA-2012-15 with a strongly worded advisory letter. Seconded by Mr.
Klundt, motion carried.
Following review, it was moved by Mr. Van Wyk to accept the Bureau's recommendation for
closure for case l-REA-2012-20 with a strongly worded advisory letter. Seconded by Mr.
Klundt, motion carried.

PROBATION REPORT
Ms. Peel presented the probation report.
CORRESPONDENCE
Ms. Peel presented a request for termination of probation for case REA-2010-31.
It was moved by Mr. Klundt to approve the request for termination of probation for case REA2010-31. Seconded by Mr. Morgan, motion carried.
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Ms. Peel presented a request for the waiver of fees for case REA-2007-121.
The Board denied the request.
OLD BUSINESS
TO DO LIST

The Board reviewed the to do list. No action was taken.
ASSOCIATION OF APPRAISER REGULATORY OFFICIALS

The Board reviewed the AARO dues and discussed the upcoming spring AARO conference.
It was moved by Mr. Van Wyk to pay the AARO dues and to send Ms. Brown and Mr.
Klundt to the upcoming AARO conference and pay their registration and expenses.
Seconded by Mr. Morgan, motion carried.
NEW BUSINESS
LICENSURE COUNT

The Board discussed the current licensee count.
CORRESPONDENCE

The Board reviewed correspondence from the Appraisal Foundation which included
approved criteria changes. The Board asked that the proposed law and rule changes to be
in compliance with the criteria changes be added to the April agenda to ensure that it is
submitted to the Legislature in time.
FORMAL DISCIPLINARY ACT
Mr. Hales presented case REA-2008-41 for discussion and determination of Final Order.

Mr. Janoush recused himself from discussion and voting on case REA-2008-41.
It was moved by Mr. Klundt to adopt the Findings of Fact, Conclusions of Law, and
Recommended Order of the Hearing Officer and the Hearing Officer's decision on the motions
raised by the parties for case REA-2008-4. Seconded by Mr. Nuhn, motion carried.
Mr. Hales reviewed the Board's disciplinary options as it related to the violations committed
and stressed that the Board base its decision only on the findings of fact and violations as
adopted in this case.
It was moved by Mr. Nuhn to revoke the Respondent's license; impose a $4000.00 fine, and
recover costs and fees of the investigation and prosecution based on the violations as set forth
in the Findings of Fact, Conclusions of Law, and Recommended Order in Case REA-2008-41.
Seconded by Mr. Van Wyk, motion carried.
It was moved by Mr. Van Wyk to direct counsel to prepare the Board's Final Order for case
REA-2008-41 and authorize the Vice Chair to sign the Order on behalf of the Board. Seconded
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by Mr. Nuhn, motion carried.
EXECUTIVE SESSION

It was moved by Mr. Van Wyk that the Board go into executive session under Idaho Code §
67-2345(1) (d) to consider records that are exempt from disclosure under the Idaho Public
Records Law. The purpose of the executive session was to consider license application
materials. Seconded by Mr. Klundt. The vote was: Mr. Klundt, aye; Mr. Morgan, aye; Mr.
Janoush, aye; and Mr. Van Wyk, aye. Motion carried.
It was moved by Mr. Van Wyk that the Board enter regular session. Seconded by Mr. Klundt.
The vote was: Mr. Klundt, aye; Mr. Morgan, aye; Mr. Janoush, aye; and Mr. Van Wyk, aye.
Motion carried.
APPLICATIONS
Approved for Exam

It was moved by Mr. Van Wyk to approve the following applicant for examination:
BELL SAM

CRA

Seconded by Mr. Klundt, motion carried.
NEXT MEETING

The Board moved the April Board meeting date to 4/30/2012.
ADJOURNMENT

It was moved by Mr. Van Wyk that the meeting adjourn at 10:30 AM MDT. Seconded by Mr.
Klundt, motion carried.

Brad Janoush, Chair

Travis Klundt

Paul J. Morgan

Kenneth W. Nuhn

Jack R. Van Wyk

Tana Cory, Bureau Chief
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MAY 1 1 2012
CHRISTOPHER D. RICH, Clerk
By JERI HEATON
DEPUTY

Attorneys for Petitioner Timothy Williams

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF ADA

TIMOTHY WILLIAMS, an individual,
Petitioner,
vs.
STATE OF IDAHO, BOARD OF REAL
ESTATE APPRAISERS, a department
within the state of Idaho,
Respondent.
In the Matter of the License of:
TIMOTHY WILLIAMS,
License No. CGA-193,

)
) Case No.: CVOC 1203455
)
) SECOND AFFIDAVIT OF TIMOTHY
) WILLIAMS
)
)
)
)
)
)
)
)
)
)
)
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STATE OF IDAHO )
) SS.

County of Ada

)

TIMOTHY WILLIAMS, being duly sworn upon oath, deposes and says:
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1.

· I am at least eighteen (18) years of age and am competent to testify

regarding the matters set forth herein.
2.

That on February 27, 2012, the Idaho Real Estate Appraiser Board (the

"Board") issued its Final Order in this matter (the "Final Order").
3.

On February 28, 2012, the Honorable Judge Kathryn Sticklen entered her

'Order to Stay of Enforcement of Revocation Pending Judicial Review (the "Stay Order").
4.

That subsequent to the Court entering the Stay Order, the Final Order was

forwarded to numerous of my clients with the Stay Order being omitted.
5.

As a result of these communications to my clients, I have been removed

by some of my clients from their approved appraiser list.
6.

I have learned and

confirmed that some or all of the e-mail

communications to my clients were sent by the appraisal firm of Knipe Janoush Knipe,
LLC doing business as lntegra Realty Resources - Boise, which is the firm at which the
chairman of the Idaho Real Estate Appraiser Board (the "Board"), Brad Janoush, is a
principal.
7.

That Chairman of the Board, Brad Janoush, has consistently throughout

this process exhibited significant bias toward me, and it appears he is intent upon
destroying my reputation and client base even if the Board's Final Order is ultimately
reversed.
8.

I have also learned and confirmed that Brad Janoush communicated to my

business partner and several of my clients early in these proceedings that he intended
to get my appraisal license and that I needed to move out of the state of Idaho.
FURTHER YOUR AFFIANT SAYETH NAUGHT.
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DATED this

_lf}_ day of April, 2012.

~V'

TIMOTHY WILLIAMS

STATE OF IDAHO )
: SS

County of Ada

)

SUBSCRIBED AND SWORN to before me this

7J:J

day of April, 2012.

~~
Residing at: Boise, Idaho
Commission expires:

11..-11--1 ~

CERTIFICATE OF SERVICE

/JM

I HEREBY CERTIFY that on the
day of
of the foregoing document was served as follows:

[
[
[
[

]
]
]
]

~2012, a true and correct copy

First Class ail
Hand er ery
Facsi · e (208) 854-8073
Ov r. 1 ht Delivery

[ ] First Class Mail
[ ] Hand Delivery
,P1:Facsimile (208) 383-9516
[ ] Overnight Delivery
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COMES NOW Timothy Williams ("Williams" or "Petitioner"), by and through his
counsel of record, the law firm of Trout + Jones +Gledhill +Fuhrman + Gourley, P.A., and
hereby submits his Brief on Appeal from the Board of Real Estate Appraisers' Final Order
entered February 27, 2012.

I.
A.

STATEMENT OF THE CASE

Introduction.
This is an appeal by Petitioner Timothy Williams ("Williams") ansmg from a

professional disciplinary action brought against Williams, MAI and a licensed Idaho Real Estate
Appraiser, by the Idaho Real Estate Appraisers Board ("Board"). On or about November 8,
2007, the Idaho State Bureau of Occupational Licenses ("IBOL"), on behalf of the Board, filed a
Complaint against Williams containing nine separate counts or claims. See R. Pleadings at

Docket No. 1, p. 1-14. On March 7, 2011, IBOL filed an Amended Complaint containing the
same nine counts with minor revisions to the allegations therein (the "Amended Complaint").

See R. Pleadings at Docket No. 53, p. 1-15.
It is essential to note that no client of Williams has ever filed any complaints or

grievances against him, or testified to any qualitative or quantitative errors relating to appraisal
reports prepared by Williams. See R. Tr. at p. 128, l. 25; p. 29, l. 1-4. (testimony of Cindy

Stephenson pk/a Cindy Rowland). To the contrary, at the trial of this matter, clients Eric Guanell
and Dean Emanuels testified that the appraisals performed by Williams were of the quality and
timeliness they expected and appreciated, and, in fact, they both continue to use Williams to date
despite efforts by the Knipe Janoush Knipe firm to destroy Williams' client relationships and
reputation in the community. See R. Tr. at p. 770, l. 21-25; p. 771, l. 1-4; and p. 956, l. 5-22.
There are further no allegations or evidence that any clients have ever incurred any damages or
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been prejudiced in any way by an appraisal performed by Williams. See R. Pleadings at Docket
No. 53 (Amended Complaint).

Rather the claims were initiated by Brad Janoush, a direct competitor of Williams in the
appraisal industry, Tony Orman, a close friend of Brad Janoush (both of whom grew up together
in Mississippi), and John Dillman, a long time independent contractor appraiser with the Knipe
Janoush Knipe firm. See R. Exhs. at Exhibit Nos. 100 and 800. Brad Janoush testified that there
are only 20 MAI appraisers in southern Idaho and that he does the same type of appraisal work
as Williams. See R. Tr. at p. 200, l. 24-25; p. 201, L. 1-8.
In addition, the various individuals referenced in the Board's Amended Complaint, each
ultimately relate to the Knipe Janoush Knipe firm or an ex-disgruntled employee, Scott Calhoun.
Individuals testifying, either directly or indirectly through Cindy Stephenson's n/k/a Cindy
Rowland investigative report, were the principals of the Knipe Janoush Knipe, namely, Brad
Janoush, Trey Knipe, and Brad Knipe; independent contractors of the Knipe Janoush Knipe firm,
namely, John Dillman; friends of the Knipe Janoush Knipe firm, namely Tony Orman and Scott
Calhoun; or relatives of principals of the Knipe Janoush Knipe firm, namely John Knipe, Janie
Knipe, and their agent, Becky Johnstone.
To make matters worse, the Board's Complaint and Cindy Rowland's investigative
reports were improperly forwarded to the Knipe Janoush Knipe firm by the Board, and,
thereafter, widely disbursed to witnesses, appraisers and clients throughout the industry. See R.
Pleadings at Docket No. 13 and Docket No. 23. Thus, the credibility of testimony at trial is very

questionable after individuals read the investigative reports and then merely parroted the
information set forth in the investigative reports, much of which was inaccurate.
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To compound the problems in this matter, Brad Janoush ultimately was appointed to the
Board in December 2008 and in August of 2010 was elected as Chairman of the Board, a
position he still holds today. See R. Pleadings at Docket No. 88, p. 4,

~8;

R. Tr. at p. 196, l. 15-

17; and Second Affidavit of Kimbell D. Gourley, Exh. B. As reflected in the Board's March 23,
2011, minutes, Brad Janoush refused to recuse himself from this matter over the
recommendation of the Board's counsel, Roger Hales, because Mr. Janoush stated that it was
important for him to take a position and he would only recuse himself as to Count One. See R.

Tr. at p. 205, l. 14-25; p. 206, l. 1-25; and p. 207, l. 1-14, and Second Affidavit of Kimbell D.
Gourley, Exh. B. Thus, Mr. Janoush poisoned or created bias in the other Board members who
ultimately voted in favor of the Board's February 27, 2012, Final Order.
The Board's Amended Complaint sets forth the following claims:
1) Count One - Williams allegedly accessed the Wells Fargo RETECHS computerized
bidding system using a competitor appraisers' name and password, and, thus, violated
Idaho Code §54-4107 (1) (c).
2) Count Two - Williams allegedly represented he had personally inspected twelve (12)
properties that were the subject of an appraisal report, but had not actually inspected
the properties, and, thus, violated Idaho Code §54-4107 (1) (c).
3) Count Three - Williams allegedly represented he had personally inspected four (4)
properties that were the subject of an appraisal report, but had not actually inspected
the properties, and, thus, violated Idaho Code §54-4107 (1) (c).
4) Count Four - Williams allegedly represented he had personally inspected twenty (20)
properties that were the subject of an appraisal report, but had not actually inspected
the properties, and, thus, violated Idaho Code §54-4107 (1) (c).
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5) Count Five - Williams allegedly represented he had personally inspected one (I)
property that was the subject of an appraisal report, but had not actually inspected the
properties, and, thus, violated Idaho Code §54-4107 (1) (c).
6) Count Six - Williams allegedly failed to make available for inspection and copying
appraisal files and supporting data on a certain appraisal in violation of Idaho Code
§54-4107 (1) (d), and §54-4109 (3).
7) Count Seven - Williams allegedly failed to make available for inspection and copying
appraisal files and supporting data on two appraisals in violation of Idaho Code §544107 (1) (d), and §54-4109 (3).
8) Count Eight - Donnelly appraisal - Williams signed an appraisal report regarding
property located at West Roseberry Road in Donnelly, Idaho that was allegedly
misleading.
9) Count Nine - Fairview property appraisal - Williams signed an appraisal report
regarding the property located at 5901 W. Fairview Avenue, Boise, Idaho that was
allegedly misleading.

See R. Pleadings at Docket No. 53. Prior to the trial, the Board agreed to dismiss Count Nine of
the Amended Complaint. See R. Pleadings at Docket No. 88, p. 34 and R. Tr. at p. 9, l. 17-19.
Trial was held on August 15, 16, 17, and 18, 2011, before the Hearing Officer David E.
Wynkoop, and on November 17, 2011, Mr. Wynkoop issued his Findings of Fact, Conclusions
of Law, and Recommended Order ("Findings of Fact"). See R. Pleadings at Docket No. 88.
Pursuant to the Findings of Fact, Mr. Wynkoop determined as follows:
Count One - Wells Fargo RETECHS Bidding System - Mr. Wynkoop found a
misrepresentation by Mr. Williams in violation ofldaho Code §54-4107 (1) (c).
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Counts Two, Three, Four, and Five - Alleged lack of personal inspection - Mr.
Wynkoop found a violation of Idaho Code §54-4107 (1) (c) and (e) on two appraisals, namely
the Centers Partners appraisal report in Post Falls, Exhibit 45, and the Oneida appraisal report in
Rupert, Exhibit 54, on the basis that Williams allegedly did not personally inspect these
properties when his certificate stated that he had. All the other 35 claims by the Board against
Williams in Counts Two, Three, Four, and Five were rejected by Mr. Wynkoop.
Count Six and Seven - Alleged lack of production of appraisal files - Mr.
Wynkoop found against the Board on all allegations and claims in Counts Six and Seven.
Count Eight - Donnelly Appraisal - Mr. Wynkoop found against the Board on all
allegations and claims except Mr. Wynkoop found that the appraisal report was misleading
because it allegedly reported that the sewer was across the road from the subject property.
Count Nine - Fairview Appraisal - The Board dismissed this count prior to the
trial.

B.

Summary of Significant Procedural History

November 8, 2007

The Board's complaint is filed. See R. Pleadings at Docket No. 1.

July 30, 2008

Hearing Officer Jean Uranga's Order is entered denying Respondent's
Pending Motions (i.e., Motion to Dismiss and Motion in Limine). See R.
Pleadings at Docket No. 30.

August 27, 2008

Hearing Officer Jean Uranga's Order is entered denying Respondent's
Pending Motions (i.e., Motion for Reconsideration and Motion for Rule
54(b) Certification). See R. Pleadings at Docket No. 37.

November 10, 2008

The Board's order is entered. See R. Pleadings at Docket No. 38.

November 21, 2008

Williams' Notice of Appeal and Petition for Judicial Review to the
District Court is filed. See R. Pleadings at Docket No. 600, i\(m).

May 20, 2009

The Decision and Order by the Honorable Judge Duff McKee is entered.
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See R. Pleadings at Docket No. 502.
June 30, 2009

Williams' Notice of Appeal to the Idaho Supreme Court is filed. See R.
Pleadings at Docket No. 600.

September 7, 2010

The Idaho Supreme Court's Decision Remanding the Matter to the
District Court to Dismiss without Prejudice is entered. See R. Pleadings
at Docket No. 41.

March 7, 2011

Board files its Amended Complaint. See R. Pleadings at Docket No. 53.

August 15, 16, 17, 18, Trial occurs.
2011
November 15, 2011

Hearing Officer David E. Wynkoop enters his Findings of Fact,
Conclusions of Law, and Recommended Order. See R. Pleadings at
Docket No. 88.

December 19, 2011

Hearing Officer David E. Wynkoop's Decision is entered regarding
Williams' Motion for Reconsideration. See R. Pleadings at Docket No.
91.

January 3, 2012

Williams' Motion for Involuntary Dismissal and Motion for the Board
to not approve or adopt the Findings of Fact are filed. See R. Pleadings
at Docket No. 92.

February 27, 2012

The Board's Final Order is entered. See R. Pleadings at Docket No. 96.

February 28, 2012

Williams' Notice of Appeal to the District Court is filed.

C.

Witnesses ..
The Board's witnesses:
1.
Cindy Stephenson (formerly known as Cindy Rowland)
2.
Brad Janoush with Knipe Janoush Knipe
3.
Tony Orman
4.
H. Scott Calhoun
5.
Becky Johnstone
6.
William Eddy
7..
Trey Knipe, Brad Knipe, and Nancy Sommerwerck with the Knipe
Janoush Knipe firm indirectly through Cindy Rowland
8.
Jody Graham
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Tim Williams' Witnesses:
I.
Mike Victory
2.
Mark Bottles
3.
Andrew Owen
4.
Tim Robb
5.
Eric Guanell
6.
Richard Kriehn
7.
Shane McKown
8.
Paul Rodegheiro
9.
Dean Emanuels
10.
Tim Williams indirectly through Cindy Rowland
11.
Ted Whitmer
D.

Exhibits.

The exhibits admitted into evidence are as follows:
Exhibit
No.
45
50
52
54
100
102
104
104B
104C
104D
105
602
800

801
802

803
804
805
806
807

Description
Centers Partners Appraisal Reoort
Call Creek Aooraisal Reoort
Harding Street Appraisal Report
Oneida Appraisal Report
January 20, 2005 Unsworn Complaint sent by Brad Janoush
November 23 2005 Narrative Emailed form Sam Langston to
Cindy Rowland
July 10, 2007 Cindy Rowland Investigative Report (Redacted)
Certifications on Appraisals
Certifications on Appraisals
Certifications on Appraisals
June 27, 2007, Jody Graham Opinion Regarding USPAP
Violations
Ted Whitmer Article - "Record Keeoing Reauired & Practical"
Complaint filed by Tony Orman with copy of appraisal report
on 68± acre property located on W. Roseberry Road, Donnelly,
Idaho, and other documents
Idaho Bureau of Occupational Licenses, Cindy Rowland
Investigative Reoort dated 5/11/07
Appraisal on 68± acre property located at W. Roseberry Road,
Donnelly, Idaho, provided by Respondent (IBOL Exhibit 5,
oo.1-102)
Portion of Respondent's work file with handwritten notes
flBOL Exhibit 6, oo. 1-8)
Remaining portion of Respondent's work file without any
handwritten notes (IBOL Exhibit 7, pp. 1-39)
Electronic data provided by Respondent on CD (IBOL Exhibit
8)
Mike Victory- MLS listing #98181013 printed 3/2/2007
flBOL Exhibit 10, o. 1)
List of"Donnelly Land Sales" provided by Mike Victory (IBOL
Exhibit 11, o. 1)
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Exhibit
No.
808

810

813
S9

Description
History ofMLS Listings for MLS#415419, the 63 acres portion
of 68 ±acre property located at W. Roseberry Road, Donnelly,
Idaho, request for price change and offers to purchase, (IBOL
Exhibit 9, pp. 1-6)
Jody Graham's Desk Review for State of Idaho Bureau of
Occupational Licenses REA-L3-2-2007-11 (IBOL Exhibit 13, pp.
1-13) dated 5/1/07
Idaho Bureau of Occupational Licenses letter to Respondent
from Cindy Rowland dated December 13, 2006
Jody Graham's E-Mails & Summary
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II.

ISSUES ON APPEAL

Williams in his February 28, 2012, Notice of Appeal and Petition of Judicial Review
raised the following issues to this Court:
1.

Whether the Janoush Investigation was conducted in violation of Idaho Code §

54-4107 (2005 version), IBOL's procedures, as well as the Board's adopted disciplinary
procedures and policies, and thus Counts one through seven of the Board's Complaint should be
dismissed.
2.

No Complaint, verified or otherwise, was ever executed, and no motion by the

Board was ever made, in relation to Count Two of the Board's Amended Complaint in violation
of Idaho Code §54-4107, the Idaho Bureau of Occupational Licenses ("IBOL") procedures, and
the Board's adopted disciplinary procedures and policies.
3.

No verified complaint was ever executed, although unverified written complaints

were submitted, and no motion by the Board was ever made, in relation to Counts One and Eight
of the Board's Amended Complaint in violation of Idaho Code §54-4107, the Idaho Bureau of
Occupational Licenses ("IBOL") procedures, and the Board's adopted disciplinary procedures
and policies; and
4.

No deposition of Tim Williams was ever admitted into evidence, and, thus, the

finding on page 9 of the Order, first paragraph, in which it references Mr. Williams admitted
under oath "that he entered RETECHS under Mr. Janoush's user name and password," is
inappropriate.
5.

The finding in the Order on page 11, second paragraph, "that the Knipe Janoush

Knipe firm suffered a reduction of business as a direct result," is unsupported by the facts.
Pursuant to cross-examination, Brad Janoush admitted that his co-principals, Brad Knipe and
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Trey Knipe could not determine that any reduction in work with Wells Fargo Bank had actually
occurred. In addition, Brad Knipe provided information to the investigator, Cindy Rowland as
reflected in Exhibit 104 on page 2, that Wells Fargo Bank assignments actually increased with
the Knipe Janoush Knipe firm during the relevant time period.
6.

There is no credible evidence from Wells Fargo Bank or any other source that

Wells Fargo Bank intended its RETECH system to be confidential and/or proprietary, or that
Tim Williams accessed the RETECH system, other than for curiosity, to gain any advantage or
benefit or that Tim Williams ever did gain any advantage or benefit.
7.

The findings in the Order that normal protocol was for travel expenses to be

deducted off the top before the fee split between Langston Williams and an employee appraiser
is unsubstantiated by any testimony from principals of Langston Williams or documentation.
8.

In relation to the Centers Partners appraisal report, Exhibit 45, and the Oneida

appraisal report, Exhibit 54, neither appraisal report states that Tim Williams performed a
physical inspection of the subject property. Rather, both certificates state that a personal
inspection of the property was performed, and a personal inspection can encompass, but does not
have to encompass, a physical inspection of the property, the review of photographs of the
property, and/or a review of any other credible or reliable documentation about the property.
9.

In relation to the Oneida appraisal, Exhibit 54, Mr. Williams only admitted to

attorney Larry Prince that he had not personally inspected the inside of the building on the
property in relation to the most recent appraisal, but did not admit, because it is inaccurate, that
he did not inspect the underlying land and the outside of the building.
10.

In relation to the Donnelly appraisal, Exhibit 802, there is no representation in the

appraisal report that sewer was immediately available to the subject property. Rather, on page 43
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of the appraisal report, a statement is simply made that the utility availability of the subject
property in comparison to the comparable sales was considered similar, and therefore no
adjustment had been applied. In addition, on the page stamped with bate number IBOL #00357
of the appraisal report, utility availability of the subject property was identified as power. Thus,
because the comparable sales had similar sewer availability, no adjustments were made and no
misrepresentations occurred.
11.

Jody Graham violated USP AP and showed a bias to finding error when no error

existed in the formulation of her opinions that the Donnelly appraisal was misleading and a
violation ofUSPAP.
12.

The Order states that the firm of Langston Williams, Inc. formally dissolved.

However, a review of the Idaho Secretary of State records reflect that such corporation did not in
fact dissolve, but continues in existence under the name of 23rd Street, Inc.
13.

The State of Idaho did not meet its burden of proof on Counts 1, 2, and 8 of the

Amended Complaint.
14.

Chairman of the Idaho Board of Real Estate Appraisers, Brad Janoush, refused to

recuse himself from deliberations with the Board on this matter, including, but not limited to, the
meeting held on March 21, 2011, in which he refused to recuse himself despite the advice of
Board legal counsel to do so. Chairman Janoush only agreed to recuse himself as to Count One
of the Board's complaint against Petitioner and fully participated as to all other counts and
claims. Thus, having been tainted by the view and opinions of Brad Janoush, the Board could not
and did not have the ability to objectively in a non-biased manner evaluate the evidence and
render a decision that was fair, equitable, and not arbitrary, capricious, or an abuse of discretion.
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15.

The Board's decision to revoke the license of Tim Williams was unfounded,

arbitrary, capricious, and an abuse of discretion.
16.

The Board's decision to impose a $4,000.00 fine upon Tim Williams was

unfounded, arbitrary, capricious, and an abuse of discretion.
17.

The Board's decision to impose attorneys fees and costs upon Tim Williams was

unfounded, arbitrary, capricious, and an abuse of discretion.
18.

Whether Williams is entitled to his attorney fees on appeal pursuant to Idaho Code §

12-117.
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Ill.
A.

ARGUMENT

Standard of Review.

The Idaho Administrative Procedures Act (IDAPA) governs the review of the Board's
decision to adopt the Hearing Officer's Orders. See Lewis v. State of Idaho, Department of
Transportation, 143 Idaho 418, 421, 146 P.3d 684, 687 (Ct. App. 2006). A party challenging an

agency decision "must first illustrate that the Board erred in a manner specified in LC. § 675279(3), and then that a substantial right of [Williams] has been prejudiced." Price v. Payette
County Board of County Commissioners, 131Idaho426, 429, 958 P.2d 583, 586 (1998).

The

reviewing court is "free to correct errors oflaw in the agency's decision." Mercy Medical Ctr. v.
Board of County Commissioners of Ada County, 146 Idaho 226, 192 P.3d 1050, 1053 (2008)

(emphasis added). In addition, the reviewing court is free to overturn the Agency on factual
determinations upon a showing of a clearly erroneous decision or an abuse of discretion. See
Jefferson County v Eastern Idaho Regional Medical Center, 126 Idaho 392, 395, 883 P.2d 1084,

1086 (Ct. App. 1994). Finally, the court may reverse an Agency decision made upon unlawful
procedure. Idaho Code§ 67-5279(3) sets forth this authority, and states:
When the agency was required by the provisions of this chapter or by other
provisions of law to issue an order, the court shall affirm the agency action unless
the court finds that the agency's findings, inferences, conclusions, or decisions
are:
(a) in violation of constitutional or statutory provisions;
(b) in excess of the statutory authority of the agency;
(c) made upon unlawful procedure;
(d) not supported by substantial evidence on the record as a whole; or
(e) arbitrary, capricious, or an abuse of discretion.
If the agency action is not affirmed, it shall be set aside, in whole or in part,
and remanded for further proceedings as necessary.
LC.§ 67-5279(3) (emphasis added).
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B.

Applicable Procedural Statutes
a.

Idaho Code §54-4107 - DISCIPLINARY PROCEEDINGS.
(1) The board shall upon a written sworn complaint or may upon its
own motion investigate the actions of any state licensed or certified real estate
appraiser and may suspend or revoke any license or certificate issued under this
chapter for any of the following:
(c) Making any substantial misrepresentation, false promises, or false or
:fraudulent representation;
(d) Violating the provisions of this chapter or any rules of the board;
(e) Being negligent or incompetent, as defined in the uniform standards of
professional appraisal practices in developing an appraisal and preparing an
appraisal report or in communicating an appraisal;

Idaho Code §54-4109-RETENTION OF RECORDS.
(1) A state license or certified real estate appraiser shall retain for at least
five ( 5) years originals or true copies of all written contracts engaging the services
for real estate appraisal work, and all reports and supporting data assembled and
formulated by the appraiser in preparing the reports.

b.

(3) All records required to be maintained under the provisions of this
chapter shall be made available by the licensed or certified real estate appraiser
for inspection and copying by the board on a reasonable notice to the appraiser.

C.

The Board Erred By Failing to Determine That the Janoush Investigation and
Orman Investigation Violated Idaho Code § 54-4107 and Were Initiated Upon
Unlawful Procedure.
The nine causes of action asserted in the Board's March 7, 2011, Amended Complaint

were not based upon a written, sworn complaint or upon motion as required by the clear and
unambiguous directive of Idaho Code §54-4107. Rather, the claims were based on the three
investigations that were conducted by IBOL in response to three non-verified complaints of
improper conduct alleged against Williams by Brad Janoush, Tony Orman, and John Dillman.
The investigations were detailed in three separate reports dated May 10 and 11, 2007, and July
11, 2007. See R. Exhs. at Docket No. 104 and Docket No. 801. (Count Nine was withdrawn by
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the Board so the investigative report was not admitted into evidence) each entitled "Investigative
Report." These Investigative Reports provided the basis for the causes of action in the Board's
Amended Complaint against Williams.
The causes of action (i.e. Counts One, Two, Three, Four, Five, Six, Seven, and Eight) set
forth in the Amended Complaint against him that were based upon the investigations conducted
J

in response to the January 20, 2005, letter from Brad Janoush ("Janoush Investigation") and the
September 11, 2006, letter from Tony Orman (the "Orman Investigation") should be dismissed
because the allegations were derived from an unauthorized and improper investigation conducted
in violation of Idaho Code §54-4107 and IBOL and the Board's adopted policies (i.e. "The
Board shall upon a written and sworn complaint or may upon its own motion investigate the
actions of any state licensed or certified real estate appraiser...." Idaho Code §54-4107 (2005
version). See R. Exhs. at Docket No. 100 and Docket No. 800.
As to the issues raised hereinabove, Williams first raised this argument in his Motion to
Dismiss All Allegations Not Supported by a Sworn Complaint, or Motion by the Board of Real
Estate Appraisers filed on June 13, 2008, before the assigned hearing officer, Jean Uranga in this
matter. See R. Pleadings at Docket No. 15. On July 30, 2008, the Hearing Officer entered her
Order rejecting Williams' argument. See R. Pleadings at Docket No. 30. On August 6, 2008,
Williams filed a Motion for Reconsideration and on August 27, 2008, the Hearing Officer
entered her Order on Pending Motions declining to change her interpretation of Idaho Code §544107. See R. Pleadings at Docket No. 32, and Docket No. 37. Williams again raised the issue
with the Hearing Officer David E. Wynkoop in his November 29, 2011, Motion for
Reconsideration, and Mr. Wynkoop denied this motion in his Order on Motion for
Reconsideration dated December 19, 2011. See R. Pleadings at Docket No. 89 and Docket No.
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\(1. Finally, Williams raised the issue with the Board in his Motion for Involuntary Dismissal and
Motion for Rejection of Recommended Findings and Order filed on or about January 3, 2012,
with the Board. See R. Pleadings at Docket No. 92, Docket No. 93. The Board issued its Fina:r
Order on February 27, 2012, effectively denying these motions. See R. Pleadings at Docket No.
96.
The facts relevant for this appeal issue are straightforward. It is undisputed that the
January 20, 2005, Janoush letter was not a written sworn complaint and that no motion was made
by the Board to initiate the Janoush investigation. See R. Exhs. at Docket No. 100 and R. Tr. at p.
123, l. 16-19 (testimony of Cindy Rowland.) In addition, it is undisputed that the Janoush letter
did not make any allegations or claims that later became counts two through seven of the Board's
Amended Complaint. See R. Exhs. at Docket No. 100. It is further undisputed that the September
11, 2006, Orman letter was not a written sworn complaint and that no motion was made for the
Board to initiate the Orman investigation. See R. Exhs. at Docket No. 800, and R. Tr. at p. 123, l.
16-19 (testimony of Cindy Rowland). Thus, there is no dispute concerning the factual
circumstances giving rise to this appeal issue. The disagreement between the parties arises as to
the legal interpretation of the requirements set forth in Idaho Code §54-4107 (2005 version), and
thus whether or not the Janoush Investigation and Orman Investigation were lawfully
commenced in accordance with Idaho law. The focus of Williams' appeal does not concern the
manner in which the Idaho Bureau of Occupational Licenses ("IBOL") conducted the Janoush
Investigation or Orman Investigation, or even whether IBOL had authority to conduct the
investigations.

Rather, this appeal asks the Court to determine whether or not the Janoush

Investigation and Orman Investigation were unlawfully commenced.

PETITIONER'S BRIEF ON APPEAL-16

000426

While Idaho Code § 54-4106(2)( c) provides the general authority for the Board to
conduct investigations into the activities of licensed appraisers, Idaho Code § 54-4107 provides
the specific method by which the Board may initiate these investigations. Idaho Code § 54-4107
provides that certain conditions precedent must be met before an investigation can be initiated.
"The board shall upon a written sworn complaint or may upon its own motion investigate the
actions of any state licensed or certified real estate appraiser .... " LC.§ 54-4107 (2005 version)
(emphasis added).

These mandatory conditions precedent are statutory and cannot be

disregarded in light of the Board's general authority to conduct investigations. Undoubtedly, an
investigation into the business of an appraiser will have various negative effects on that appraiser
and his or her business and, therefore, should only be initiated when the specific conditions
precedent have been met, which safeguards the legislature enumerated in LC. § 54-4107.
"Where two statutes appear to apply to the same case or subject matter, the specific
statute will control over the more general statute." Gooding County v. Wybenga, 137 Idaho 201,
205, 46 P.3d 18, 22 (2002). "A later more specific statute controls over an earlier or more
general statute." Beehler v. Fremont County, 145 Idaho 656, 182 P.3d 713, 716 (Ct. App. 2008).
"Separate statutes dealing with the same subject matter should be construed harmoniously, if at
all possible, so as to further legislative intent." Id.
Idaho Code § 54-4107 is more specific regarding the Board's authorized investigation
process and follows after Idaho Code §54-4106(2)(c).

Idaho Code § 54-4107 provides the

specific procedure to follow before an investigation can be commenced. These statutes cannot
be construed harmoniously when the conditions precedent set forth in § 54-4107 are simply
ignored.
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The official policies and procedures adopted by the Board and IBOL also echo the
safeguards set forth in Idaho Code § 54-4107.

Both the main website for the IBOL and the

website specific to the Idaho Board of Real Estate Appraisers provide a specific method that
must be followed, a detailed list of information that is required, and a proper form that must be
utilized in order to file a complaint against a licensed Idaho real estate appraiser:
Your name, home address & phone number, and your work or other
daytime phone number;
The name, address, phone number, and profession of the individual you
are complaining about (respondent);
The dates and sequence of events constituting your complaint;
The names of any witnesses to your complaint - especially other
licensed/registered individuals you may have seen who can provide
information or give a second opinion;
Any evidence in the form of written documents, contracts, or pictures
(copies are fine);
Any other information that you think would be of assistance to the
investigation;
Your signature on the complaint form.

•
•
•
•

•
•
•
See

How

to

File

a

Complaint,

http://ibol.idaho.gov/IBOL/General/IBOL_Complaint_

Information.htm. The IBOL and Board website further provides that "[w]e must receive your
completed and signed complaint form before we are able to take any action concerning your
complaint. Upon receipt of your completed form, we will assess the information you have
provided and begin the appropriate investigative procedures." Id.
The safeguards within Board's adopted complaint policy discourage the filing of a
complaint against a licensed appraiser without meeting the numerous requirements outlined
above. A complainant is required to provide specific details and evidence and sign the sworn
complaint form before the allegations against a licensed appraiser will even be considered. The
detail necessary in a written sworn complaint undoubtedly will help prevent the Board from
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launching a harmful investigation into the personal life and business of an appraiser without
sufficient cause for the investigation.
This same logic carries over to the second option under Idaho Code § 54-4107 for
initiating an investigation - a motion by the Board. Cindy Stephenson f/k/a Cindy Rowland
testified under cross-examination at the trial that no motion had ever been made by the Board to
perform the Janoush Investigation or Orman Investigation. It is illogical to conclude that while
the first option to commence an investigation against an appraiser pursuant to § 54-4107 requires
completion of a sworn complaint, and all the information required therein, that the Board's own
motion to initiate an investigation against an appraiser could be implied. The requirement of a
motion by the Board cannot simply be "implied" and thereby bypass the statutory requirement
set forth in Idaho Code § 54-4107. Such a position is inconsistent and contrary to a rational
understanding of Idaho Code § 54-4107. See infra Sweitzer v. Dean, 118 Idaho 568, 571-72,
798 P.2d 27, 30-31 (1990).
Idaho Code § 54-4107 provides that conditions precedent must be met before an
investigation can be initiated. Any other interpretation ignores the plain language of Idaho Code
§ 54-4107 and renders the statute meaningless.
Clearly, the legislature would not perform a superfluous act. It is a longstanding rule of
statutory construction to interpret a statute in a manner that will not nullify it. State v. Coleman,
128 Idaho 466, 915 P.2d (Ct. App. 1996).
When interpreting the meaning of the language contained in a statute, this Court's
task is to give effect to the legislature's intent and purpose. In construing a statute,
the Supreme Court may examine the language used, reasonableness of the
proposed interpretations, and the policy behind the statutes. It is incumbent upon
this Court to interpret a statute in a manner that will not nullify it, and it is not to
be presumed that the legislature performed an idle act of enacting a superfluous
statute. The Supreme Court will not construe a statute in a way which makes mere
surplusage of provisions included therein. It is the duty of the courts in construing
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statutes to harmonize and reconcile laws wherever possible and to adopt that
construction of statutory provision which harmonizes and reconciles it with other
statutory provisions. Any ambiguity in a statute should be resolved in favor of a
reasonable operation of the law." When construing the language contained in a
statute, this Court will construe statutory terms according to their plain, obvious,
and rational meanings.
Sweitzer v. Dean, 118 Idaho 568, 571-72, 798 P.2d 27, 30-31 (1990) (internal citations omitted).

Here, as in Price v. Payette County Board of County Commissioners, the statutes and
policies governing the Board are in place for a specific purpose. Price, 131 Idaho at 430, 958
P.2d at 587. The Plaintiff in Price appealed from a decision of the Payette County Board of
County Commissioners ("Payette Board") arguing that the Payette Board failed to follow the
applicable statutory procedures for making a change to the comprehensive zoning plan. Id. The
Court in Price held that the procedure in place ensured that the Payette Board considered the
overall development scheme of the county prior to consideration of individual requests for
amendment. Id. In setting aside the Payette Board's decision, the Court held that the Payette
Board's amendment was "made upon unlawful procedure" and was in violation of the applicable
statutory authority. Id. at 431, 958 P.2d at 588. The Payette Board's action did not promote its
policies and diminished the value of Plaintiffs property. Id.
Likewise, LC. § 54-4107 requires that certain conditions precedent be met before the
commencement of an investigation, which conditions cannot be ignored by the Board. Like
Price, the Board failed to follow those statutory procedures and, as a result, Williams has been

harmed by that failure (i.e. the unauthorized investigation and resulting allegations harming
Williams' business and reputation). While this policy is not expressly stated by the legislature,
the legislature went to the trouble of drafting LC. § 54-4107 after granting the Board the general
authority to conduct investigations and provided the specific method for conducting those
investigations. Williams' interpretation of the statute provides meaning for LC. § 54-4107 and
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reconciles the statute with other statutes granting the Board overall authority to conduct
investigations.
The plain language of LC. § 54-4107 requires more than the Board's "initiative" or
"discretion" to commence an investigation of a licensed appraiser. In drafting LC. § 54-4107,
the legislature could have used the words initiative or discretion. Instead, the legislature stated
that an investigation could only be initiated upon a written sworn complaint or "upon its own
motion." LC. § 54-4107. The term motion has legal significance and is defined in Black's Law
Dictionary as:

(1) a written or oral application requesting a court to make a specified ruling or
order, and (2) A proposal made in a meeting, in a form suitable for its
consideration and action, that the meeting (or the organization for which the
meeting is acting) take a certain action or view. A motion may be a main motion
or a secondary motion. A motion technically becomes a "question" when the
chair states if for the meeting's consideration.
Black's Law Dictionary (8th Ed. 2004). As it is defined, the term motion requires a formal

proposal and is not synonymous with one's initiative.
Moreover, even if the Board desired to assign its ability to commence an investigation
upon its own motion to IBOL, the Board cannot create administrative rules or enter into contracts
that are inconsistent with an Idaho statute. "[A]dministrative rules are invalid which do not
carry into effect the legislature's intent as revealed by existing statutory law ...." Holy
Care Center v. State, Dept. of Employment, 110 Idaho 76, 78, 714 P.2d 45, 47 (1986) (emphasis

added). "Generally, a valid rule or regulation duly promulgated by a public administrative
agency is binding on the agency, and on individual officials and agents thereof, even when the
administrative action is discretionary in nature, unless such rule or regulation is inconsistent
with statute ...." 73 C.J.S. Public Administrative Law and Procedure§ 174 (emphasis added).
Moreover, any policy adopted by IBOL will not have the force of law because IBOL is not an

PETITIONER'S BRIEF ON APPEAL- 21

000431

administrative agency. See Zattiero v. Homedale School Dist. No. 370, 137 Idaho 568, 571, 51
P.3d 382, 385 (2002).

Idaho Code § 54-4107 mandates that certain statutory conditions

precedent be met in order to initiate an investigation, which conditions cannot be rendered
meaningless by any Board agreement or policy.
IBOL and the Board chose to disregard the procedures mandated by Idaho Code and
their own adopted policies.

By doing so, they ignored the very rules that no doubt were

implemented to ensure the validly and integrity of the investigation process, as well as provide
safeguards to an appraiser' livelihood, reputation, and privacy.
Williams has sustained substantial injury as a result of the Board's failure to comply with
Idaho Code§ 54-4107 and its investigation procedures. Williams' reputation and business have
been injured by the investigation and will continue to be damaged as a result of the Board's
violation of LC.§ 54-4107. Williams' customers and colleagues have been contacted regarding
the allegations in the Janoush letter and Orman letter, which has harmed Williams' business and
reputation. The Complaint and Amended Complaint are a matter of public records and contain
numerous allegations that were based upon the unauthorized Janoush Investigation and Orman
Investigation. The fact remains that no sworn complaint was ever provided to the Board and no
motion was ever made by the Board prior to conducting the Janoush Investigation and Orman
Investigation. As a result, the Janoush Investigation and Orman Investigation were conducted
upon unlawful procedure and in violation ofldaho Code§ 54-4107 and the Board's and IBOL's
adopted policy and procedures. Therefore, the resulting causes of action based upon the Janoush
Investigation and Orman Investigation and contained in the March 7, 2011, Amended Complaint
should be dismissed.

PETITIONER'S BRIEF ON APPEAL - 22

000432

At the hearing on May 10, 2012, the Court inquired if unlawful procedure was followed
by the Board, would such unlawful procedure mandate dismissal with prejudice of all such
claims or merely requiring the Board to start over on the investigation. There is no way to start
over and such a decision would be inappropriate. There is no way to unring the bell and start
over. Similar to Miranda rights in the criminal arena, a violation can only have one result, a
dismissal with prejudice.
D.

Wells Fargo RETECH Electronic Bidding System-Count One.

Item Nos. 4, 5, and 6 on Williams' Notice of Appeal deal

w~th

the Board's determination

that Williams violated Idaho Code §54-4107 when he showed Scott Calhoun that Wells Fargo
Bank had established the RETECH bidding system with each appraiser's email as the user name
and each appraiser's initials as the password. Mr. Williams has never denied that when Wells
Fargo Bank came out with its RETECH bidding system in 2002 he, out of curiosity, logged into
the first page of the system under another appraiser's name, and that he showed this to Scott
Calhoun. Mr. Williams acknowledged this with client, Dean Emanuels, partner Sam Langston,
.~

and employees Scott Calhoun and Tony Orman. However, there is absolutely no evidence that
Tim Williams ever reviewed another appraiser's bid on an appraisal project, changed his own bid
{

in order to bid lower than another appraiser, or received an appraisal project based upon this
conduct. Wells Fargo Bank instituted the electronic bidding system (RETECH Bidding System)
for its benefit and all "approved" appraisers were invited to submit their bids for projects via this
system. All of the alleged condci:t of Williams occurred in the summer of 2002.
Brad Janoush attempted to implicate Williams by testifying his Wells Fargo Bank work
decreased and he gave an example of how he intentionally submitted a bid on a project at a very
low rate and he was still under bid. See R. Pleadings at Docket No. 88, pp. 6-7, if22 (Findings of
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Fact). However, there is no evidence as to who was the winning bidder and no evidence that
Williams received the project. Janoush could have been under bid by any one. Again the Board,
could have singly subpoenaed Wells Fargo Bank to testify at the trial as to who received the bid,
but the Board did not do so. In addition, the Board's Final Order on page 11, second paragraph,
states "that the Knipe Janoush Knipe firm suffered a reduction of business as a direct result," and
this statement is also unsupported by the facts.

Under cross-examination, Brad Janoush

acknowledged that his co-principals, Brad Knipe and Trey Knipe, could not determine that any
reduction of work with Wells Fargo Bank had actually occurred. See R. Tr. atp. 216, l. 25, p.

217, l. 1-25, p. 218, l. 1-4; see also, R. Exhs. at Docket No. 104, p. 2. In addition, Brad Knipe
provided information to the investigator, Cindy Stephenson f/k/a Cindy Rowland, as reflected in
Exhibit 104, on page 2, that the Wells Fargo Bank assignments actually increased with the Knipe
Janoush Knipe firm during the relevant time period. See, R. Tr. at p. 133, l. 13-16.
For clarity of the record, the Findings of Fact, page 9, first paragraph, references that
Williams admitted under oath that he entered into the Wells Fargo RETECH System under Brad
Janoush's user name and password. However, no deposition of Williams was ever admitted into
evidence, and, thus, this finding is inappropriate and lacks support in the evidence. Nevertheless,
Williams has never denied to have shown Scott Calhoun during the summer of 2002 how Wells
Fargo Bank set up the RETECH electronic bidding system.
There exists no evidence of any nefarious conduct, anyone being injured or damaged, or
Williams gaining any benefit. There is no evidence of a single bid being reviewed, or a single bid
being amended after reviewing a bid. See R. Tr. at p. 392, l. 12-17. There is further no evidence
that this occurred beyond the summer of 2002. See, R. Tr. at p. 364, l. 23-25, p. 365, l. 1-3. None
of what occurred rises to the level of violation ofldaho Code §54-4107.
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Finally, there is no evidence from Wells Fargo Bank or any other source that Wells Fargo
Bank ever intended its RETECH bidding system to be confidential and/or proprietary (i.e., Wells
Fargo Bank had already approved each of the appraisers on the system so Wells Fargo Bank
theoretically would economically benefit from a bidding war amongst appraisers), or that
Williams accessed the RETECH system, other than for curiosity, to gain any advantage or
benefit or that Williams ever did gain any advantage or benefit. Mr. Dean Emanuels testified
that the RETECH bidding system was simplistic in nature wherein access name was the first
initial of the person's name and their last name and the password was the person's three initials.
See, R. Tr. atp. 955, L. 18-22. The Board could have subpoenaed an employee of Wells Fargo

Bank to testify at the trial of this matter, but the Board elected not to do so. Issuance of a
subpoena and service upon Wells Fargo Bank, which has numerous branches located in Boise,
would have been a very simple procedure for the Board. As the party with the burden of proof,
the Board's failure to present any evidence of the intent of Wells Fargo can only be construed
against the Board.
Thus, the Board's determination that Williams violated Idaho Code §54-4107 is not
supported by the evidence, and the Board's decision should be reversed pursuant to Idaho Code
§67-5279(3)(d) and (e).
E.

Inspection of Properties - Counts Two and Three.

Notice of Appeal Issues Nos. 7, 8, and 9 of Williams' Notice of Appeal relate to the
Board's determination that Williams violated Idaho Code § 54-4107 by signing the appraisal
certificate that he personally inspected the properties when he allegedly did not do so. The
Board's findings relate only to the Centers Partners' appraisal report, Exhibit 45, and the Oneida
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appraisal report, Exhibit 54. There were an additional 35 allegations which were found to be
unsubstantiated.
First, both Williams' expert, Ted Whitmer, and the Board's expert, Jody Graham, concur
that there is no requirement upon an appraiser to personally or physically inspect property in
relation to an appraisal assignment. See R. Tr. at p. 833, l. 12-25; p. 834,
,,, l. 1-7; and p. 558, l. 1416. Thus, there is no violation of Idaho Code merely by not personally or physically inspecting

property. Rather, the alleged violation found by the Board in its Final Order is that Williams
represented he had personally inspected the property in his certificate, when he allegedly did not
do so.
Second, Williams asserts he did personally inspect the subject properties and his
certificate is evidence of the same. See, R. Exhs. at Exhibit 104, p. 7. Williams also confirmed
with Cindy Rowland that he had personally inspected each property. See, R. Exhs. at Exhibit 104,
p. 7.

Third, it is accurate the certificates for both of the described appraisals state that personal

inspection of the property was performed.
Ted Whitmer testified that a personal inspection is not defined in USP AP, see R Tr. at p.
842, l. 4-8; and p.

88~,

l. 20-25, but may encompass, but does not have to encompass, physical

inspection of the property, a review of photographs of the property, a review of site plans and
maps of the property, and/or review of any other credible or reliable documentation about the
property. The Board's only evidence in relation to these two counts was the testimony of Scott
Calhoun and Tony Orman that they believed there was insufficient time for Williams to have
physically inspected the properties. This negative inference was found to be insufficient by the
Hearing Officer David Wynkoop to meet the Board's burden of proof on all of such claims
except the above two appraisals. Again, the Board could have called Williams as a witness and
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asked him to describe the details and characteristics of the properties and how he personally
inspected them via physical inspection, site plans, photographs, etc. However, the Board did not
do this. Thus, as explained by Ted Whitmer, USPAP only requires the certificate of the appraiser
as evidence in the appraisal file of a personal inspection and the certificates were all properly
included and signed. Thus, the Board did not meet its burden of proof, and its Final Order on
Counts Two and Three of the Board's Amended Complaint should be reversed.
F.

Donnelly Appraisal-Count Eight.

Notice of Appeal Issue No. IO of Williams' Notice of Appeal relates to Count Eight in
the Amended Complaint and the Board's determination that Williams violated Idaho Code §544107.
The Board alleged that (i) assemblage of the 63-acre and 5-acre parcel, (ii) time
adjustments in the appraisal, (iii) sewer adjustments in the appraisal, (iv) failure to fully list the
historical offers, current listings of the property and contract of sale, (v) analyzation of
comparable sales, and (vi) the ultimate opinion of value in the appraisal, were in error and a
violation of Idaho Code §54-4107 and USPAP. See R. Pleadings at Docket No. 54. Hearing
Officer David E. Wynkoop found in favor of Williams on all allegations by the Board except in
relation to the availability of sewer service to the property. See R. Pleadings at Docket No. 88,
pp. 26-34.

First the Board's expert, Jody Graham acknowledged she was not opining as to whether a
violation of Idaho law occurred. Second, Jody Graham acknowledged that her certifications on
her own desk reviews of Tim Williams' appraisals were in error, thus impeaching her own
credibility. See, R. Exhs. at Exhibit

s9 .

Bill Eddy, an employee of the North Lake Sewer

District testified that sewer was nearby the property, but that there did not exist current capacity
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for the subject property. See, R. Tr. at p. 419 l. 15-22. However, Mr. Eddy further testified that
all the comparable sales utilized by Williams in his Donnelly appraisal report had similar or
comparable access to sewer as the subject property. See R. Tr. at p. 431, l. 13-20.
Mike Victory, the appraiser who assisted Williams with the preparation of the Donnelly
appraisal, testified that he had confirmed with four separate people, namely Jerry Elrod with the
City of Donnelly, Becky Johnstone, the Board's witness with Knipe Land Company, the
proposed owner, Brad Clahr, and John with the North Lake Sewer District, that the sewer was
nearby and the comparables used by Williams had similar sewer access. See R. Tr. at p. 620, l.
12-15.

In addition, Exhibit 808 establishes Becky Johnstone even listed the subject property as

stating that "NLSD (North Lake Sewer District) is nearby." See, R. Exhs. at Exhibit 808, p. 5.
Thus, no sewer adjustment was made to comparable sales on Williams' Donnelly appraisal
report.
The Donnelly appraisal report, Exhibit 802, does not contain any representation that
sewer was immediately available to the subject property. Rather, on page 48 of the appraisal
report, a statement is simply made that the utility availability of the subject property in
comparison to the comparable sales was considered similar, and therefore no adjustment had
been made. In addition, on the page 44 of the appraisal report, Exhibit 802, utility available of
the subject property was identified as "power." Thus, because the comparable sales had similar
sewer availability, no adjustments were made and no misrepresentations occurred. It is again
important to mention that the applicable standard pursuant to Idaho law is not whether a
misrepresentation was made, an error was made, or an appraisal report is confusing in any way,
rather the standard set forth by Idaho Code §54-4107(c) is whether a "substantial
misrepresentation" was made. This standard was clearly not met by the Board. Accordingly,
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Williams respectfully requests the court reverse the Board's Final Order and find in favor of
Williams on Count Eight.
G.

Brad Janoush's Bias/Prejudice of the Board.

The Hearing Officer, David Wynkoop specifically found, "[c]learly Mr. Janoush was
biased. Mr. Janoush went to great lengths to inform others of the inappropriate RETECH access
by Mr. Williams. Mr. Janoush believed that Mr. Williams' Idaho appraisal license should be
revoked. He even went so far as to advise Mr. Williams to leave town, and if he failed to do so,
Mr. Janoush would see that Mr. Williams' license was revoked." See R. Pleadings at Docket No.
88, p. 8 (Findings ofFact).

In December 2008, Mr. Janoush was appointed to the Board. See, R. Pleadings at Docket
No. 88, p. 4 (Findings of Fact). Thereafter, in August of 2010, he was elected Chairman of the

Board. See Second Affidavit of Kimbell Gourley, Exhibit B. It is unknown how far into this
litigation Brad Janoush elected to participate actively and influence fellow Board members.
However, the March 21, 2011, Board minutes reflect that 3 Yi years into the litigation Brad
Janoush was refusing to recuse himself despite the recommendation of Board counsel to do so.
See Second Affidavit ofKimbell Gourley, Exhibit B, and R. Tr. at p. 205, l. 14-25; p. 206, l. 1-25;
andp. 207, 1. 1-14.

As a result of Brad Janoush's refusal to recuse himself in direct opposition to the
recommendation of Board counsel, Roger Hales, the Board members, all of whom were on the
Board since August 16, 2010, and who ultimately voted in favor of the Final Order, were tainted
and biased by the participation of Mr. Janoush. See R. Tr. at p. 206, /. 17-20. As the Court is
aware, once a potential jurist, judge, or Board member is tainted there is no unwinding of the
taint and they simply cannot serve as a trier of fact anymore. Thus, the Board members having
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been subject to this bias could not in a non-biased impartial fashion evaluate the evidence and
issue the Final Order. Brad Janoush testified at the trial of this matter. In addition, Brad Janoush
attended the trial of this matter on days subsequent to his testimony, further evidencing his avid
interest and bias in relation to the matter. See R. Tr. at p. 740, l. 7-11.
Accordingly, the entire Board had a conflict of interest and should have recused itself
from the Williams matter because it had the inability to evaluate the evidence and render a
decision without bias and the conflict of interest.

H.

Alleged Violations of Idaho Code §54-4107(1)(c), (d), and (e).
The Final Order states that the Board found Williams violated (i) Idaho Code §54-

4107(c) as to the Wells Fargo RETECH bidding system, (ii) Idaho Code §54-4107(c) and (e) as
to personal inspection certificates on two appraisals; and (iii) Idaho Code §54-4107(d) and (e) as
to the Donnelly Appraisal. See R. Pleadings at Docket No. 96.
Idaho Code §54-4107 (2005 version) states:
a. Idaho Code §54-4107 -DISCIPLINARY PROCEEDINGS.
(1) The board shall upon a written sworn complaint or may upon its own
motion_investigate the actions of any state licensed or certified real estate
appraiser and may suspend or revoke any license or certificate issued under this
chapter for any of the following:
(c) Making any substantial misrepresentation, false promises, or false or
fraudulent representation;
(d) Violating the provisions of this chapter or any rules of the board;
(e) Being negligent or incompetent, as defined in the uniform standards of
professional appraisal practices in developing an appraisal and preparing an
appraisal report or in communicating an appraisal;

First, a violation ofldaho Code §54-4107(d) requires a finding that Williams violated the
rules of the Board or the provisions of Title 54 - Chapter 41. No evidence of the Board's rules
and no evidence of an alleged violation of Chapter 41 were ever entered into the record or brief
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by the Board.

Thus, although evidence was submitted that Williams allegedly violated Idaho

Code §54-4107(1)(c),

unless the Court is willing to interpret subsection (d) to be purely

duplicitous of subsection (c), subsection (d) must relate to something else and there is no finding
of what is that something else. Accordingly, the Board's finding that Williams violated Idaho
Code §54-4107(d) should be reversed.
Second, Idaho Code §54-4107(e) requires that Williams be found to be "negligent" or
"incompetent" as defined by the Uniform of Standard of Professional Appraisal Practices
("USPAP"). However, the unrefuted testimony of Ted Whitmer is that USP AP does not define
"negligence" or "incompetent." See R. Tr. at p. 841, l. 20-24. Accordingly, the Board cannot
find that Williams violated Idaho Code §54-4107(e) because such terms are not defined in
USPAP. Thus, the Final Order as to an alleged violation by Williams ofldaho Code §54-4107(e)
must be reversed.
Finally, in order to find Williams violated Idaho Code §54-4107(c), the Board must
specifically find that there was a "substantial misrepresentation," "false promises," or "false or
fraudulent misrepresentations." The Hearing Officer David Wynkoop found that a "substantial
error" occurred when Williams allegedly failed to report correctly the availability of sewer
service to the Donnelly property. Mr. Wynkoop then found this failure was misleading to the
intended user, U.S. Bank, even though no testimony from U.S. Bank was ever presented to
establish that U.S. Bank was ever misled as to anything in relation to the appraisal. Nevertheless,
there is no specific finding that a "substantial misrepresentation" ever occurred. See R. Pleadings
at Docket No. 88, p. 30. Similarly, the Board never made a finding that a "substantial

misrepresentation" ever occurred. See, R. Pleadings at Docket No. 96. Instead the Board simply
found that Williams had violated Idaho Code §§54-4107(1)(c). See R. Pleadings at Docket 96, p.
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2,

~2.

Absent a specific finding that a "substantial misrepresentation" occurred, the Board

cannot find that Williams violated Idaho Code §54-4107(1)(c).
I.

The Board's Final Order was Arbitrary, Capricious, and an Abuse of Discretion.
The Board's Final Order imposed a revocation of Williams' license, a $4,000.00 fine, and

a potential award of attorneys' fees and costs. Attached to the Second Affidavit of Kimbell
Gourley as Exhibit A are true and correct copies of decisions issued by the Board as to other
licensees. A review of these decisions and the alleged violations establishes that the Board is not
treating Williams in a similar manner to other licensees. Rather the Board is clearly taking
punitive action against Williams as Mr. Janoush communicated he intended to make happen even
before he was appointed to the Board.
For example:
(1)
In the matter of Jenny R. Benson, the complaint consists of two
counts relating to misleading appraisals and the stipulated discipline was a
suspension of the license for six months with the suspension fully withheld.
(2)
In the matter of David B. Burton, the complaint consisted of one
count of inadequate recordkeeping to support findings and conclusions of
appraisal report, failure to utilize recognized methods and techniques for data
collection, or failure to adequately describe conditions of property and failure to
use correct comparables. The discipline was probation for twelve months.
(3)
In the matter of John A. Rich, the complaint alleged it was
unknown whether the appraiser was actually contributed to the appraisal, or
whether the assistant primarily prepared it. The discipline was a one year
probationary period.
(4)
In the matter of Bobby P. Roberts, the complaint alleged the
appraiser did not inspect the subject properties. The stipulated discipline was
probation for eighteen months.
(5)
In the matter of Douglas A. Wold, the complaint related to an
appraisal containing improper adjustments, an incorrect legal description, and a
second appraisal that was misleading. The discipline was license probation for
one year.
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(6)
In the matter of Tyler P. Harward, the complaint alleged the
appraisal failed to note the lack of a well and used poor comparables. The
stipulated discipline was license probation for one year.
(7)
In the matter of Darrell Loosle, Jr., the complaint involved twelve
different counts of misconduct. The stipulated discipline was five year suspension
with the entire five years being stayed.
(8)
In the matter of Mack Mayer, the complaint was consisted of four
counts including questions whether the property was personally inspected. The
stipulated discipline was for nine months with the entire nine month being stayed.
(9)
In the matter of Michael R. Aguilera, the appraiser was convicted
of felony possession of marijuana. The stipulated discipline was a four year
license suspension with the entire period being stayed.

In the matter the allegations of the Board are contested and refuted by Williams, and the
evidence supports a dismissal of the claims. However, assuming arguendo that Williams violated
Idaho law in any way, the Board's discipline is punitive in nature and is not consistent, does not
fit the alleged violations, and was not consistent with the Board's treatment of other licensees in
disciplinary actions, and ultimately was arbitrary, capricious, and abuse of discretion.

J.

Attorney Fees.
To date the Board has not issued any decision or order awarding any attorneys' fees or

· costs to itself relating to this matter. Thus, this issue is not yet ripe for the District Court's
determination. If the Board does award any attorneys' fees or costs to itself, Williams has
preserved this issue for appeal and will seek permission from the Court to submit a supplemental
brief addressing the same. In addition, should Williams be deemed the prevailing party in this
appeal, he requests his attorney fees pursuant to Idaho Code § 12-117.

IV.

CONCLUSION & RELIEF SOUGHT

For the reasons stated above, Williams respectfully requests that the Court:
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1.

Reverse the Board's February 27, 2012, Final Order, hold that the Janoush

Investigation and Orman Investigation were initiated in violation of Idaho Code § 54-4107
and/or the adopted procedures and policies of IBOL and the Board, and dismiss with prejudice
all claims against Williams;
2.

Dismiss Counts One through Eight in the March 7, 2011, Amended Complaint

based upon the Board not having met its burden of proof, and there being no "substantial
misrepresentation";
3.

Reverse the Board's Final Order based upon Board misconduct and bias, and a

denial of Williams' due process rights to a fair and impartial trial;
4.

Dismiss Counts One through Eight in the March 7, 2011, Amended Complaint

based upon the Board's Final Order being (i) arbitrary, (ii) capricious, and (iii) an abuse of
discretion;
5.

Reverse the Board's revocation of Williams' license and imposition of a fine

based upon the Board's Final Order being (i) arbitrary, (ii) capricious, and (iii) an abuse of
discretion;
6.

For an award of Williams' attorney fees and costs pursuant to Idaho Code § 12-

117; and
7.

For such other and further relief as the Court deems just and equitable.

DATED this _24th_day of May, 2012.
TROUT+ JONES+ GLEDHILL+ FUHRMAN,

P.A.

By:
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the _241h _day of May, 2012, a true and correct copy of the
foregoing document was served as follows:
Roger J. Hales
Bruce J. Castleton
NAYLOR & HALES, P.C.
950 Bannock St., Ste. 610
Boise, ID 83702
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-....
Roger J. Hales
[ISB No. 3710]
Bruce J. Castleton [ISB No. 6915]
NAYLOR & HALES, P.C.
Attorneys at Law
950 W. Bannock Street, Ste. 610
Boise, ID 83702
Telephone No. (208) 383-9511
Facsimile No. (208) 383-9516
Email: rjh@naylorhales.com; bjc@naylorhales.com

~-

oo.
"'w,P.M.,-~_,~......_
A.M. _ _ _ _
__

JUN 0 7 2012
CHRISTOPHER D. RICH, Clerk
By ELYSHIA HOLMES
DEPUTY

Attorneys for Respondent

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
TIMOTHY WILLIAMS, an individual,
Case No. CV-OC-2012-03455
Petitioner,

RESPONDENT'S MEMORANDUM
vs.
IN OPPOSITION TO PETITIONER'S
MOTIONS TO AUGMENT THE
STATE OF IDAHO, BOARD OF REAL ESTATE RECORD
APPRAISERS, a department within the state of
Idaho,
Respondent.

In the Matter of the License of:
TIMOTHY WILLIAMS,
License No. CGA-193
Respondent State of Idaho, Board of Real Estate Appraisers, by and through its counsel of
record, Naylor & Hales, P .C., hereby submits its Memorandum in Opposition to Petitioner's Motions

•

to Augment the Record. For the reasons set forth below, the Motions should each be denied in their
entirety.
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ARGUMENT

Petitioner Timothy Williams seeks to introduce three categories of documents into the record
on judicial review. These categories are: (1) correspondence from members of the Respondent
Board to third parties relating to the Final Order entered in this matter, as well as the right to issue
subpoenas to each member of the Board seeking to obtain such correspondence and documents;
(2) disciplinary final orders issued by the Respondent Board in other unrelated disciplinary
proceedings from 2004 to the present date; and (3) the names, positions held, and dates of service
of each member of the Respondent Board from January 2007 to the present.
1.

Petitioner's Request Regarding Correspondence From Board Members Has
Already Been Denied by the Court

With respect to the first request category, this Court has previously ruled that Petitioner is
disallowed from pursuing this documentation by subpoena or otherwise. Petitioner's previous
Motion for Evidentiary Hearing and his concurrent attempt to issue subpoenas to the firm of Knipe,
Janoush, Knipe LLC was denied by this Court. In that Motion, Petitioner sought the very same
information he now seeks, and this Court denied the same in its Order Denying in Part Motion for
Evidentiary Hearing on May 1, 2012. Thus, this issue should not be subject to further debate, and
this Court must deny Petitioner's Motion to Augment the Record accordingly as it has done
previously. 1

1

The Respondent Board requests that, should the Court determine to reconsider its prior
ruling on this issue, the Board be allowed the opportunity to provide briefing and argument
accordingly. The Board will not do so now where the issue has already been litigated and the
Petitioner has not presented any new authority or argument relating to his previous request.
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2.

Petitioner's Motion to Aug:ment the Record With Unrelated Disciplinary
Proceeding:s is Improper and Not Allowed by IDAPA

Petitioner seeks to augment the record with numerous documents relating to disciplinary
proceedings conducted by the Board with other licensees, which documents are completely unrelated
to Petitioner's own case. More so, with each such record Petitioner seeks to augment the record with
his own summary narrative, which narrative was neither created nor considered by the Board in any
of these proceedings. This request by Petitioner is plainly disallowed by IDAPA and the request
must be denied by the Court.
The Idaho Supreme Court ruled in Wohrle v. Kootenai County, 147 Idaho 267 (2009), that
the district court abused its discretion in allowing the petitioners on judicial review to augment the
record with documents unrelated to the proceeding. In that case, the petitioners were appealing
Kootenai County's denial of their application for a variance to build decks on lakefront property.
In motions to augment, the petitioners attempted to introduce an affidavit that included exhibits
consisting ofrecords from a variance application submitted by other county residents which had been
approved by the county. The district court granted the motion to augment.
On appeal, the Idaho Supreme Court ruled that the district court had abused its discretion in
granting the motion to augment because the petitioner had failed to show: (1) how the evidence was
material, (2) a good reason for failing to present the evidence at the agency hearing, or (3) how the
evidence was related to irregularities in the proceeding before the agency as required by LC. § 675276. More so, the Idaho Supreme Court ruled that because the district court had allowed the record
to be augmented, and because this was prejudicial to the county, the district court's ruling had to be
vacated. 147 Idaho at 272-273.
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In this case, Petitioner Williams has likewise failed to show how the documents relating to
the unrelated disciplinary proceedings are material, why they were not produced to the Board at the
time the Board was considering the proceedings against him, or how they relate to procedural
irregularities. In a manner almost identical to the Wohrle case, Petitioner argues here that the other
disciplinary proceedings need to be considered because he alleges the Board's Final Order "was
arbitrary, capricious, and/or an abuse of discretion." (Petitioner's Memorandum in Support of
Motions to Augment,

if 7.)

In Wohrle, the Idaho Supreme Court observed that the petitioners'

reasons for introducing evidence of the approved variance was to "support the Petitioners' claims
that the decision by Kootenai County to deny their variance application was arbitrary, capricious, an
abuse of discretion and not supported by the record." 147 Idaho at 272. The Wohrle Court then
noted that this was an insufficient reason to allow the documentation into the record, even when the
district court did so on the basis of "not 'knowing any other way to prove at least arbitrary behavior
than by close comparison to other outcomes .... "' Id. As the Wohrle Court ruled, "[t]his is not an
exception that is provided for by I.C. § 67-5276."2
The documentation sought to be introduced here is not material to the Board's decision. As
the Wohrle court observed, the differences in unique characteristics between different cases
precludes a finding of materiality. 147 Idaho at 272 (finding "evidence regarding the Board's
granting of a variance permit in another case is not material to the Board's decision based upon the
unique characteristics of Respondents' properties"). Although some (but not all) of the disciplinary

2

See also Crown Point Development, Inc. v. City of Sun Valley, 144 Idaho 72, 77 (2007)
(holding that although the Idaho Supreme Court was sympathetic to the district court regarding the
limitations of judicial review, "we are constrained by I.C. § 67-5277, which limits judicial review
of disputed issues of fact to the agency record").
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cases identified in Petitioner's Motion have single similarities in terms of some of the charges
brought, they are nevertheless factually distinguishable in nearly every respect, and none of them
involved the primary charge brought and proved against Mr. Williams: that he improperly utilized
other appraisers' login information into the Wells Fargo network to access their submitted appraisals
and undercut their business. Thus, where none of these other disciplinary cases involve this most
significant charge, they cannot be material in comparing the discipline administered by the Board
in those cases. More so, even in the similarities of charges with some of the cases, there are
substantial differences among those cases with Petitioner's own case that preclude this Court from
considering them as similar cases.
It is significant that Petitioner chose not to raise these documents before the Board while the
action was still before it. This deprived the Board of any opportunity to review these in consid~ring
or reconsidering its decision in the Final Order. Petitioner has failed to identify a single reason why
he chose not to do so, thus failing to meet his burden under LC. § 67-5276(1)(a).
More so, as argued above, Petitioner has not identified any reason why the evidence of other
disciplinary proceedings constitutes evidence of alleged irregularities in procedure before the Board.
Rather, what Petitioner alleges is that the outcome of the proceedings is disproportionate or
incomparable to other proceedings, although Petitioner does not explain how in his briefing. This
is not an allegation of irregularity in procedure; it is an argument of an undesirable outcome. As the

Wohrle court held, this is not allowed under LC. § 67-5276.
Petitioner has provided no authority justifying his request to introduce documentation of
these other disciplinary proceedings. The sole case he cites to-Soloaga v. Bannock County, 119
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Idaho 678 (1990), is an Idaho Court of Appeals case that is prior to Wohrle and which involved
factual circumstances far different than Wohrle or this present case. In Soloaga, the petitioners had
sought to introduce evidence on the basis of alleged procedural irregularities, claiming the county
had shortchanged their application for a zoning change by entering a moratorium on rezoning before
their application was fully considered. The petitioners sought to introduce evidence, including
commissioner meeting minutes during which the moratorium was enacted. The county objected
claiming there was no procedural irregularity. The Supreme Court disagreed, finding there was. In
upholding the district court's allowance of the new evidence, the Supreme Court held that, "it would
be redundant to attempt to introduce evidence at the agency level on a topic foreclosed by the agency,
particularly where the evidence entails communicati_on by the County itself ... [which] was relied
upon [by the county] in its brief." 119 Idaho at 683. In this case, however, the Board never
foreclosed Williams from introducing such evidence (he never attempted to provide it), nor did the
Board ever rely upon any of it (or even consider it), whether in the agency proceeding below or on
judicial review here. Thus, Soloaga is inapposite here.
Petitioner's attempt to introduce other disciplinary cases through augmentation ofthe record
on judicial review is not allowed by the AP A and the request must be denied.

3.

Petitioner's Attempt to Produce Evidence Regarding Board Bias Is Improper
and Not Allowed by IDAPA

"The Due Process Clause entitles a person to an impartial and disinterested tribunal. This
requirement applies not only to courts but to state administrative agencies." Davisco Foods Intern.,
Inc. v. Gooding County, 141 Idaho 784, 791 (2005). Under Idaho law, "a decision maker is not
disqualified simply because he has taken a position, even in public, on a policy issue related to the
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dispute, in the absence of a showing that the decision maker is 'not capable of judging a particular
controversy fairly on the basis ofits own circumstances."' Id. "[P]rehearing statements by a decision
maker are not fatal to the validity of the [] determination if the statements show that the decision
maker: (a) has made up his or her mind regarding the facts and will not listen to the evidence with
an open mind, or (b) will not apply existing law, or (c) has already made up his or her mind regarding
the outcome of the hearing." Eacret v. Bonner County, 139 Idaho 780, 785-786 (2004) (reversed on
other grounds).
In the present case, it is factually undisputed that upon the consideration of the Hearing
Officer's Findings of Fact and Conclusions of Law the Board Chairman, Brad Janoush, "recused
himself from the discussion and voting in the matter, and Vice-Chairman Paul Morgan took over the
meeting." (February 27, 2012 Final Order, p. 1.3) Thus, Chairman Janoush not only did not vote
on the Final Order at issue in this proceeding, but he was not involved in the discussion amongst
Board members relating to the action taken against the Petitioner. At no time prior to the February
2012 meeting did the Board consider the Hearing Officer's Findings of Fact and Conclusions of
Law, nor did they discuss and consider any possible action to be taken against Petitioner Williams
based on the evidence produced during the proceeding.4

3

See also the meeting minutes for the 2/10/12 Board meeting (Exh. B to Second Gourley
Aff.) during which Petitioner's case was discussed, which shows Mr. Janoush's recusal happened
at the very beginning of the discussion of the matter.
4

1t is also important to note.that at the time the Board entered its first Final Order regarding
the Motion for Involuntary Dismissal filed by Petitioner Williams (see November 6, 2008 Final
Order, Agency Record, Pleading Document No. 38), Mr. Janoush was not yet a member of the
Board. Thus, at no time has Mr. J anoush ever cast a vote as a Board member in this proceeding. See
also the Board meeting minutes for March 21, 2011 (Second Gourley Aff., Exh. B) in which Mr.
J anoush states he would not recuse himself fully from the case at that time because he wanted to
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Given this background, Petitioner Williams' present motions have, as their primary aim, the
objective of attempting to disqualify the other members ofthe Board (aside from Chairman Janoush)
who participated in the consideration and issuing of the February 2012 Final Order.

And Mr.

Williams seeks to do so because of their association with Mr. Janoush, alleging that Mr. Janoush
"poisoned or influenced the remaining Board members who ultimately approved or voted in favor
of the Final Order." (Memo. in Spt. Mtns. Augment Record,

'if 5.)

This allegation is completely

without any factual foundation and is premised solely upon the fact that the other Board members
served with Mr. Janoush on the Board itself, and therefore it was somehow improper of them to
consider the case against Mr. Williams because of that association.
As the legal precedent cited previously sets forth, bias by a state administrative agency can
preclude a board member's consideration of a case only when there is evidence that the board
member did not have an open mind about the proceedings, would not apply applicable law, or had
already made up his or her mind regarding the outcome of the matter. Petitioner here seeks to
·introduce evidence regarding who the members of the Board were in order to raise an argument that,
by the other members' association with Mr. Janoush on the Board, they were somehow biased
against Williams in this proceeding. Not only has the Petitioner provided no evidence that any of
the other Board members made some statement indicating possible bias, but he has not even alleged
that they did so. Rather, Williams seeks to establish an inference of bias only in the fact that these

"take a position" on the case. Despite this comment, Mr. Janoush also communicated he would
recuse himself from considering the one count against Petitioner that involved Janoush; and further,
Janoush abstained from voting on the sole motion made during that meeting relating to the
proceeding against Petitioner. During the February 2012 meeting, J anoush recused himself from the
matter in its entirety (from discussion and voting) at the very beginning of the matter.
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other Board members were just that-members of the Board with Mr. Janoush. Such an inference
not only fails to create any inference of bias, but doing so, if allowed by the Court, would frustrate
the entire regulatory nature of such administrative boards in Idaho and would significantly impair
the individual rights of those board members themselves with respect to their own professions.

If this Court were to entertain Petitioner's argument here and ultimately conclude that the
association of the other members of the Board with Mr. Janoush through their service together on
the Board here created some bias, then the Court would effectively be establishing that no member
of a state administrative agency board has the right to file a personal complaint against any fellow
licensee. This would become the precedent because, even ifthe complaining board member recused
him or herself from the proceeding altogether, the argument being made by Petitioner here would
require that all other members of the agency board also recuse themselves because of implied bias
based on their membership on the board with the complainant. And because no other member of the
agency board could hear the matter, there would be no board to make a determination and therefore
no action could ever be taken.
Because ofthe nature of these agency boards there are no alternate or pro tern board members
available to hear matters when the board itself would be disqualified. If the board does not have a
quorum then no action can be taken. Thus, no administrative board member would ever be able to
have a complaint filed by him or her considered and acted upon by the board. And although such
a result in this case would be a positive outcome for Mr. Williams, the outcome would have stark
and negative consequences across the administrative spectrum of state affairs in Idaho, both at the
state and local level.
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Agency board members do not surrender their own personal rights by undertaking this public
service. Mr. Janoush had the same right as Mr. Williams and every other Idaho resident to file a
complaint with the Board.

Given the facts of this case, as found by the Hearing Officer,

Mr. Williams' actions were injurious to Mr. Janoush and Janoush was fully justified in reporting the
behavior, as would any other Idaho resident so affected. Petitioner Williams is seeking to free
himself from accountability for his actions by attempting to deprive the Board of its statutory
obligations to act on this behavior simply because Mr. Janoush is a member of that Board.
Given the above, Petitioner's request to augment the record with documentation showing the
make-up of the Board is improper because it is done for an impermissible purpose. Petitioner has
made no allegation that any Board member other than Mr. Janoush had any actual bias against
Williams or pre-determined opinion regarding this case other than one formed simply because they
served on the Board with Mr. Janoush. Petitioner has alleged no statements by these other Board
members implying bias or pre-determined opinion, nor has he alleged any other impropriety on their
part. Therefore, the Court must deny Petitioner's motion to so augment the record here.
DATED this 7th day of June, 2012.

Bruce . Castleton, Of the Firm
Attorneys for Respondent

MEMO IN OPPOSITION - 10.

000455

CERTIFICATE OF SERVICE
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Attorneys for Respondent

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
TIMOTHY WILLIAMS, an individual,
Case No. CV-OC-2012-03455
Petitioner,

ORDER RE: PETITIONER'S FIRST,
SECOND, AND THIRD MOTIONS
FOR ORDERS TO AUGMENT THE
STATE OF IDAHO, BOARD OF REAL ESTATE RECORD

vs.

APPRAISERS, a department within the state of
Idaho, '
Respondent.
In the Matter of the License of:
TIMOTHY WILLIAMS,
License No. CGA-193
The Court having considered Petitioner's Motion for Order to Augment Record and Perform
Limited Discovery, Second Motion for Order to Augment Record, and Third Motion for Order to
Augment Record, and having heard the Parties' oral arguments in open court on June 14, 2012;

ORDER-1.
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THEREFORE, consistent with this Court's rulings on those Motions in open court on
June 14, 2012, the Court hereby DENIES the Petitioner's First, Second, and Third Motions for Order
to Augment the Record with the following exception:
1.

The Board shall add the meeting minutes from the Board's meetings held on
March 21, 2011 and February 10, 2012 to the Agency Record onjudicial review as
per the stipulation of the Parties. These minutes shall hereafter be augmented into
the Agency Record pursuant to Idaho Code Section 67-5276. The Board shall
hereafter issue to the Court and all Parties a supplement to the Agency Record
containing these meeting minutes.

All of Petitioner's other requests to augment the Agency Record as contained in Petitioner's
First, Second, and Third Motions for Order to Augment the Record are hereby DENIED.
DATED this 'd4o~ day of

~t ,µ_..,

'2012.
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Attorneys for Petitioner
Bruce J. Castleton
Naylor & Hales, P.C.
950 W. Bannock St., Suite 610
Boise, ID 83702
Attorneys for Respondent
CHRISTOPHER D. RICH·
ADA COUNTY CLERK .... . :-
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Deputy Clerk .
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I.
STATEMENT OF THE CASE
A.

Nature of the Case
Petitioner Timothy Williams appeals to this Court the February 27, 2012 Final Order

(hereinafter "Final Order") of Respondent Idaho State Board of Real Estate Appraisers (hereinafter
the "Board"), which Final Order found Williams had committed four (4) violations of the laws and
regulations governing real estate appraisers in Idaho.

The Final Order accordingly revoked

Williams' real estate appraiser licence, imposed fines in the amount of $4,000, and ordered Williams
to pay the Board's costs and attorney fees in the investigation and prosecution of the four violations
found by the Board.
Williams subsequently filed a Petition for Judicial Review pursuant to the Idaho
Administrative Procedures Act, and asks this Court to now overturn the Final Order on several bases.

B.

Factual and Procedural History
At all times relevant to this proceeding Petitioner Williams was a licensed Certified General

Appraiser subject to the laws and regulations ofldaho governing real estate appraisers. In November
2007 the Board, through its prosecutor, the Office of the Idaho Attorney General, filed a Complaint
against Petitioner Williams before the Board alleging numerous violations of the statutes and rules
governing real estate appraisers in Idaho. Record, Pleading Doc. No. 1. These allegations include
claims that Williams had improperly accessed an online real estate appraisal bid system operated by
Wells Fargo (the RETECHS system) without authorization using the username and password of
other licensed appraisers; that Williams had failed to personally inspect numerous properties while
certifying he had done so in the appraisal reports; that Williams had failed to comply with requests
for documentation by the Board; and that Williams committed several errors and made

RESPONDENT'S BRIEF - 1.
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misrepresentations in a real estate appraisal on two properties near Donnelly, Idaho. Williams
contested these claims and the matter was submitted to a Hearing Officer for a contested case
proceeding.
Early in the proceeding Williams raised as a defense an argument that the complaints made
against him by other real estate appraisers were not property certified as required by Idaho law. This
issue was argued before the Hearing Officer, who found for the Board. Record, Pleading Dkt. No.
30. The Board then certified this issue for an appeal through judicial review as an interlocutory order
/

<,..

(R., Pleading Doc. No. 38), and on judicial review the District Court also found in favor of the
Board, finding no improper procedure in the initiation of claims against Petitioner Williams. R.,
District Court Decision, Doc. No. 502. Williams then appealed this decision to the Idaho Supreme
Court, which ultimately held that the issue was not ripe for review because the Board did not have
the authority to certify an interlocutory order for appeal. The case was returned to the Hearing
Officer for further proceedings. R., Supreme Court Opinion Doc. No. 605.
After a period of factual discovery a hearing was held on the claims against Petitioner, and
the Heai;ing Officer subsequently issued his Findings of Fact, Conclusions of Law, and Proposed
Order. Record, Pleading Dkt. No. 88. The Hearing Officer found that Williams had violated Idaho
law pertaining to real estate appraisers as to the Wells Fargo RETECHS count; that Williams had
failed to personally inspect two of the properties alleged in Counts Two through Five; and that
Williams had improperly stated the availability of sewer services with respect to the Donnelly
Appraisal.
The Board then reviewed the matter and adopted the Hearing Officer's Findings in their
entirety. R., Pleading Doc. No. 96. The Board then voted to revoke Williams' license, impose fines
RESPONDENT'S BRIEF - 2.
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in the amount of $4,000, and require Williams to pay the Board's attorney fees and costs with respect
to the four violations found in the Final Order.
Williams then filed his current Petition for Judicial Review, asking this Court to review the
Board's Final Order.

II.

ARGUMENT
A.

Standard of Review on .Judicial Review
Proceedings on judicial review of the actions of the Board are governed by Chapter 52, Title

7 of the Idaho Code, otherwise known as the Idaho Administrative Procedures Act. I.C. § 542305(f), I.C. § 67-5207. A strong presumption of validity favors an agency's actions. Cooper v.
Board of Prof'! Discipline of the Idaho State Bd. of Medicine, 134 Idaho 449, 454, 4 P.3d 561, 566

(2000). Idaho Code provides that on judicial review, "[t]he court shall not substitute its judgment
for that of the agency as to the weight of the evidence on questions of fact." I.C. § 67-5279(1).
When the agency is required by law to issue an order,
[T]he court shall affirm the agency action unless the court finds that the agency's
findings, inferences, conclusions, or decisions are:
(a)
(b)
(c)
(d)
(e)

in violation of constitutional or statutory provisions;
in excess of the statutory authority of the agency;
made upon unlawful procedure;
not supported by substantial evidence on the record as a whole; or
arbitrary, capricious, or an abuse of discretion.

I.C. § 67-5279(3). In addition, the Court will affirm an agency action unless a substantial right of
the appellant has been prejudiced. I.C. § 67-5279(4).
Judicial review is confined to the record. Jefferson County v. Eastern Idaho Reg. Med. Ctr.,
126Idaho 392, 394, 883P.2d1084, 1086 (Ct. App. 1994) (citingI.C. §§ 67-5277, 67-5279(1)). The
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Court will defer to the agency's findings of fact unless those findings are clearly erroneous and
unsupported by evidence in the record. Cooper, 134 Idaho at 454, 4 P.3d at 566. The Court may
not substitute its judgment for that of the agency as to the weight of the evidence on factual matters.

Id. Factual determinations by administrative agencies should be overturned only upon a showing
of a clearly erroneous decision or an abuse of discretion. Jefferson County, 126 Idaho at 394, 883
P.2d at 1086 (citing I.C. § 67-5279(3)(d). With regard to the court's review of the evidence, the
Board's decision need only be based on substantial and competent evidence-evidence defined by the
Idaho Supreme Court as "evidence that a reasonable mind might accept as adequate to support a
conclusion." Dehlbom v. State, Indus. Special Indem. Fund, 129 Idaho 579, 582 (1997). This
standard is "more than a scintilla of proof, but less than a preponderance." Matter of Wilson, 128
Idaho 161, 164 (1996). "Substantial and competent evidence need not be uncontradicted, nor does
it need to necessarily lead to a certain conclusion." Cowan v. Bd. of Comm 'rs, 143 Idaho 501, 517
(2006). This standard holds true even though there is conflicting evidence in the record. Soto v.

Simplot, 126 Idaho 536, 539 (1994).

B.

There Was No Violation of Idaho Law in the Complaints Filed Requiring a Dismissal
of the Charges
Petitioner claims that there was a failure to follow the Idaho statutes governing complaints

against a licensee in the procedures of this case. Specifically, Petitioner claims that the investigation
into Petitioner's actions were initiated upon unlawful procedure because Petitioner claims there was
no written, sworn complaint or formal motion made at a hearing by the Board to begin the
investigation as Petitioner claims was required by I.C. § 54-4107(1). 1 Yet as Petitioner notes in his

1

This statute was amended in 2008 to remove this requirement.
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briefing, this issue was raised several times before two separate hearing officers during the pendency
of this proceeding (see Petitioner's Brief, pp. 15-16), and each time the hearing officer ruled in favor
of the Board on the matter. More so, this same issue was raised on judicial review before the District
Court, Judge McKee presiding, and Judge McKee likewise ruled in favor of the Board, finding no
procedural error. See Record, District Court Decision documents, Decision and Order on Appeal,
May 21, 2009. This Court should likewise decline to find for Petitioner on this issue.

1.

Pursuant to its Statutory Authority, the Idaho Board of Real Estate Appraisers
Entered into a Lawful Agreement with the Bureau of Occupational Licenses,
Granting Authority to Initiate Investigations Without a Formal Motion of the
Board

The Idaho Board of Real Estate Appraisers is a part of the Department of Self Governing
Agencies. J.C. § 67-2601(2)(b). Additionally, the Bureau of Occupational Licenses was created
within the department of self-governing agencies. J.C. § 67-2601(3). State law provides that "the
bureau of occupational licenses created in the department of self-governing agencies by Section 672601, Idaho Code, shall be empowered, by written agreement between the bureau and each agency
for which it provides administrative or other services as provided by law, to provide such services
for the ...real estate appraiser board." (Emphasis added.) J.C. § 67-2602(1).
'..S.

The Idaho Real Estate Appraiser's Act is found at Chapter 41, Title 54, of the Idaho Code.
The Act provides that, "the board shall have, in addition to the powers conferred elsewhere in this
.J

chapter, the following powers and duties: (a) To authorize, by written agreement, the bureau of

.

occupational licenses to act as its agent in its interest; . . . (c) To conduct investigations into
violations of the provisions of this chapter." (Emphasis added.) J.C. § 54-4106(2).
Pursuant to its statutory authority, the Idaho State Real Estate Appraiser Board entered into
the "Agreement For Services Between The Idaho State Real Estate Appraiser Board and The Bureau
~SPONDENT'S
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of Occupational Licenses" ("Agreement") on July 1, 2004. Record, Doc. No. 25, pg. 1. On July 1,
2007, the Board ratified the "Renewal Addendum of Agreement for Services Between the Idaho
State Real Estate Appraiser Board and the Idaho Bureau of Occupational Licenses". Id. The
Agreement can be found attached as Exhibit "A" to the Affidavit of Budd Hetrick. Record, Doc. No.
25. The Agreement provides in pertinent part:

14.
COMPLAINTS
As described in EXHIBIT A, the IBOL shall receive complaints against licensees and
acknowledge receipt of complaints in writing on behalf of the Board. The IBOL shall
review complaints to determine if the complaint falls within the Board's regulatory
authority and shall refer those that are within that authority for investigation by the
IBOL. ... The IBOL shall conduct investigations of complaints within the Board's
authority.... The IBOL shall report the results of investigations to the Board or its
designee to determine if further action is appropriate. The IBOL shall notify the
complaining party of the IBOL' s action and the basis for the action.
The IBOL shall conduct investigations of complaints within the Board's authority ...
the IBOL shall report the results of investigations to the Board or its designee to
determine if further action is appropriate. The IBOL shall take such actions as the
Board may direct and report that action to the complainant.
Record, Doc. No. 25, Exhibit "A," Agreement For Services Between the Idaho State Real Estate
Appraiser Board and the Bureau of Occupational Licenses, paragraph 14, pg. 7.

The Agreement, provides in pertinent part:

EXHIBIT A
IBOL COMPLAINT POLICY AND PROCEDURE
The IBOL has a policy of operating from written and signed complaints. Persons
attempting to submit verbal or 3rd party complaints shall be advised that all
complaints must be in writing and signed by the complainant before the IBOL shall
consider them." (Emphasis added.)
The IBOL performs an initial brief review of all new complaints to insure that
adequate information has been submitted and that jurisdiction exists. If additional
information is necessary, a letter of request is sent to the complainant. If the
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complaint is determined to be outside the jurisdiction of the board, the complainant
is notified of that fact, as well as other avenues that may be pursued. The complaint
may also be referred to another governmental entity for consideration.

If further action on a complaint is warranted, subsequent to review, the original
complaint document shall be assigned a complaint number by the IBOL. The IBOL
prepares both a master file and an investigative file, and registers the complaint
number in the complaint log. The complaint is then assigned to the investigative unit
for such investigation as may be necessary to discover evidence as to whether or not
a violation of the applicable regulations has occurred. The master files are kept in
the IBOL office. The master file for each complaint will ultimately consist of the
original complaint, investigative documents, evidence, and correspondence received
during the course of investigation. The complainant shall be provided written
notification that an investigation will take place and notice of the results of the
investigation or subsequent action when the process is complete.
The IBOL will conduct a review of all new and existing complaints on a regular
basis. Each complaint will be reviewed to monitor the current status of the
complaint, to receive investigative progress reports, and to determine any appropriate
action that may be necessary. The complaint may be referred to a technical advisor
for input at any time during the process. The technical advisors chosen from names
recommended by the Board or from other licensees as may be necessary to provide
expert opinions concerning professional ethics, scopes of practice, and other
evaluations of professional procedure as may be necessary. If a Board member
serves as a technical advisor for a particular investigation, the IBOL will recommend
that the member be recused from any subsequent board action concerning the matter.
Once the investigation is deemed complete and adequate, the IBOL will either make
a recommendation to the Board regarding possible action or refer the investigation
to adeputy from the Office of the Attorney General for review. The Deputy Attorney
General ("DAG") will serve as prosecuting attorney and will review the investigation
to determine if some form of legal action would be appropriate to address the issues
in the complaint. The DAG will present a "blind" review of the investigation to the
Board, together with a recommendation of possible action. The Board shall provide
such direction and recommendations as may be necessary to allow IBOL or the DAG
to pursue the resolution of complaints. Such final resolution may include closure
without action or any other action up to and including license revocation. The Board,
the IBOL, or the DAG may refer complaints to other appropriate city, county, or
Federal authorities for further review or action.
The Board shall be notified prior to any final action on a complaint under the Board's
jurisdiction. While Formal Complaints may be initially approved by the IBOL, all
final determinations regarding Formal Complaints shall only be made subsequent to
the approval of the Board. Consent agreements may be negotiated between the DAG
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prior to presentation to the Board, but the final decision making authority shall
always rest with the Board. The board must formally accept all consent agreements,
final orders, and other disciplinary actions before they shall be considered valid.
Original complaints and other materials submitted to or obtained by the IBOL, during
the course of investigation or otherwise, and the subsequent action regarding original
complaints shall not be a public record and shall not be disclosed. Formal
disciplinary action including consent orders, stipulated agreements, formal
complaints and any resulting sanction, restriction, advisory, reprimand, and condition
adopted by the Board shall be a public record and subject to public disclosure.
Record, Doc. No. 25, Exhibit "A," Agreement For Services Between the Idaho State Real Estate
Appraiser Board and the Bureau of Occupational Licenses, Exhibit "A," IBOL Complaint Policy
and Procedure, pg. 17.
The above discussion explains the Board's statutory authority to enter into the 2004
Agreement with IBOL. Under this Agreement, the Board clearly grants IBOL the authority to initiate
investigations on its behalf. The Agreement establishes the only "Board approved" procedures for
conducting said investigations. Pursuant to Exhibit "A" of the Agreement, IBOL was clearly within
its authority to initiate the J anoush investigation after receiving a written and sworn complaint.
Record, Doc. No. 25, Exhibit "A," Agreement For Services Between the Idaho State Real Estate
Appraiser Board and the Bureau of Occupational Licenses, Exhibit "A," IBOL Complaint Policy
And Procedure, pg. 17.

2.

The Bureau of Occupational Licenses Was Not Precluded from Initiating an
Investigation Due to the Absence of a Sworn Complaint

Williams argues that "while I.C. §54-4106(2)(c) provides the general authority for the Board
to conduct investigations into the activities oflicensed appraisers, I.C. § 54-4107 provides the specific
method by which the Board may initiate these investigations." Petitioner's Brief, pg. 17. Williams
then cites the 2005 version ofI.C. § 54-4107, and states that "[t]he board shall upon a written sworn
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complaint or may upon its own motion investigate the actions of any state licensed or certified real
estate appraiser. ... " Id. (Emphasis in Petitioner's Brief.) Williams then argues that "where two
statutes appear to apply the same case or subject matter, the specific statute will control over the more
general statute. Id.
While it is a general rule of statutory construction that specific statutes control over general
statutes, it is also well established law that statutes relating to the same subject matter must be
construed together and in harmony. Paolini v. Albertsons, Inc., 143 Idaho 547, 149 P.3d 822 (S.Ct.
2006). It is also a well established rule of statutory construction that an agency's interpretation of a
statute it is charged with administering will be given substantial deference and will be upheld unless
unreasonable. J.R. Simplot Co., Inc. v. Idaho State Tax Commission, 120 Idaho 849, 820 P.2d 1206
(S.Ct. 1991); Pearl v. Board ofProfessional Discipline of the Idaho State Bd. ofMedicine, 137 Idaho
107, 44 P.3d 1162 (S.Ct. 2002)."
The 2005 version of l.C. § 54-4107(1), was in effect on July 1, 2004; the date the Board
entered into the "Agreement For Services Between The Idaho State Real Estate Appraiser Board and
The Bureau of Occupational Licenses." When the specific contract language establishing the formal
policy and procedure for the handling the investigation of complaints is compared against the
provisions of l.C. § 54-4107(1) in effect at that time (same as the 2005 version), it is clear that the
Board interpreted its law to allow the Bureau to conduct investigations based upon a "written and
signed complaint." Record, Doc. No. 25, Exhibit "A," Agreement For Services Between the Idaho
State Real Estate Appraiser Board and the Bureau of Occupational Licenses, Exhibit "A," IBOL
Complaint Policy and Procedure, pg. 17. The Board has never interpreted its law to require "sworn
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complaints" prior to the Bureau initiating an investigation; which is also consistent with the Board's
general power to investigate. See, I.C. § 54-4106(2)(c).
An alternative argument can be made that the Board's interpretation of the statute is, that if
Mr. Janoush had filed a "sworn" complaint, the specific terms of the pre-July 1, 2008, I.C. § 544107(1) would have required an investigation. However, because Mr. Janoush did not file a sworn
complaint, the more general provisions of I.C. § 54-4106(2)(c) permitted an investigation. That is,
the pre-July 1, 2008 version of I.C. § 54-4107(1) taken together with I.C. § 54-4106(2)(c), provides
IBOL with discretion to investigate any alleged violations of the Board's law or rules that came to its
attention, unless a person has filed a written sworn complaint with the Board; in which case the Board
had no discretion whether to investig~te, but "shall" investigate.
Pursuant to its statute, the Board lawfully granted IBOL the authority to initiate investigations
on its behalf based upon a written and signed complaint. There has been no showing that the Board's
interpretation of its own law violated any constitutional or statutory provisions, exceeded the Board's
statutory authority, were made upon unlawful procedure, were unsupported by substantial evidence
on the record as a whole, or was arbitrary, capricious, or an abuse of discretion. Therefore, the Court
must defer to the agency's findings of fact unless those findings are clearly erroneous and unsupported
by evidence in the record. Cooper v. Board of Prof' l Discipline of the Idaho State Bd. of Medicine,
134 Idaho at 454, 4 P.3d at 566.
Additionally, to the extent there was any error in the original complaint procedure, the Board
rectified the same in its Remand Order (Record, Pleadings, Doc. No. 41) on January 31, 2011, in
which it stated "the Board hereby ratifies the investigation and formal action in this matter."
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C.

There Was Substantial and Competent Evidence Supporting the Wells Fargo
RETECHS Charge (Count One)
Petitioner Williams argues that there was insufficient evidence before the Board to find

against him with respect to Count One involving the Wells Fargo RETECHS system. This Count
alleged that Williams had accessed the Wells Fargo RETECHS real estate appraiser computerized
bidding system on multiple occasions using a competitor appraiser's name and password, which
access allowed Williams to underbid the competitor. Count One alleged this was a violation of l.C.
§ 54-4107(1)(c), which prohibits making any substantial misre~resentation, false promise or false or

fraudulent representation. See Record, Pleading Document No. 53, Amended Complaint, p. 2.
The Hearing Officer found the following with respect to Count One (see Record, Pleading
Document No. 88, Findings of Fact, Conclusions of Law and Recommended Order, pp. 4-11):
1) That the Wells Fargo RETECHS system was an online bidding system for
Idaho appraisers to present bids for appraisal work to Wells Fargo Bank by submitting
bids by email to the bank's website, including the dollar amount for the service and
the time to perform the service. Each eligible appraiser was provided a username and
password by Wells Fargo under which the appraiser was invited by email from Wells
Fargo to submit bids for Wells Fargo appraisal work.
2) Petitioner Williams accessed RETECHS, without any authorization, on
twelve to fifteen separate occasions using the username and password of appraiser
Brad Janoush and/or Brad Knipe during 2002. This finding was based on several
pieces of evidence, including:
a) Scott Calhoun observed Williams entering the usernames and passwords of
Janoush and Knipe;
b) Williams admitted to Tony Orman that he entered RETECHS under the
names and passwords of Knipe and Janoush;
c) Williams admitted in a March 2003 deposition he had entered RETECHS
under J anoush' s username and password;

RESPONDENT'S BRIEF - 11.
000474

d) Williams admitted to Dean Emmanuels he entered RETECHS under
Janoush's usemame and password. Significantly, Emmanuels was Williams'
own witness at the hearing;
e) Williams admitted to Sam Langston, who was Williams' business partner
at the time of the admission, that he entered RETECHS under Janoush's
usemame and password ten to fifteen times. Williams also admitted to
Langston that his doing so was "stupid" thing to do; .
f) Langston dissolved the business of Langston-Williams, Inc. after Williams'

admission based upon Langston's belief that Williams had engaged in
inappropriate conduct by using other appraisers' usemames and passwords to
enter RETECHS.
3) Access to RETECHS under other users' usemames and passwords provided
Williams the opportunity to observe what those appraisers were bidding on Wells
Fargo's requests for appraisal services in terms of the dollar amounts of the other
appraisers' bids and other appraisers' estimated completion times.
4) During 2002 the Knipe, J anoush, Knipe firm experienced a reduction of
work for Wells Fargo in 20.02 at the time Willi.ams was accessing the RETECHS
accounts of Janoush and Knipe. Wells Fargo indicated to this firm the reason for the
reduction in business was because it was consistently being underbid by another
appraiser. Janoush later submitted a test bid to Wells Fargo in the RETECHS system
by bidding on a project with a substantially discounted price and an unusually short
completion date. He later learned that he was underbid on that project both on price
and the completion time frame.
5) Williams chose not to deny any of the allegations made against him at the
hearing with respect to his unauthorized RETECHS access.
Thus, there was substantial and competent evidence submitted to the Hearing Officer to prove
that Williams had improperly accessed the RETECHS system as alleged. This, standing alone, is a
violation of I. C. § 54-4107 ( 1)(c ), where Williams made false representations to Wells Fargo regarding
his identity, which false representations allowed him to gain an unfair business advantage over
Janoush and Knipe with respect to Wells Fargo appraisal work.
On judicial review, Williams still does not deny that he accessed the RETECHS system as
alleged. Rather, he argues that there was no evidence that he ever looked at bids of other appraisers
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when he accessed the RETECHS system, or that any other appraiser's business was impacted by his
activities. Williams further tries to argue that Wells Fargo never intended for the RETECHS system
to be confidential. These arguments fail to undermine the findings of the Hearing Officer and the
Final Order of the Board.
First, with respect to Williams' argument that there was no evidence he ever looked at bids
of other appraisers on the RETECHS system, the findings of the Hearing Officer are most appropriate.
As the Hearing Officer observed:
Such access on an admitted 12-15 occasions cannot have been out of innocent
motives. It is possible that Mr. Williams may have entered RETECHS under other
appraisers' user names and passwords once or twice out of curiosity just to see if he
could do so. The only conceivable reason for Mr. Williams to enter RETECHS
twelve to fifteen times under other appraisers' user names and passwords was so that
Mr. Williams could observe what other appraisers were bidding on specific appraisal
projects.
Findings, p. 10. Williams claims in his Brief on Appeal that he "has never denied that when Wells
Fargo Bank had established the RETECHS bidding system in 2002 he, out of curiosity, logged onto
the first page of the system under another appraiser's name .... " Petitioner's Brief, p. 23. Yet as the
Hearing Officer deduced, curiosity does not explain why Williams would have done so 12-15 times.
The only logical reason for Williams to continue misrepresenting himself to Wells Fargo repeatedly
well past the curious stage was to obtain the information contained in those accounts.
More importantly, however, as the Hearing Officer duly noted I.C. § 54-4107(1)(c) does not
have a requirement of damages or even ill intent. Findings, p. 11. Rather, it simply prohibits
" [m] aking any substantial misrepresentation, false promises or false or fraudulent misrepresentation."
Thus, Williams violated the statute merely by logging in as someone he was not. The clear intent
behind the RETECHS system was for appraisers to be able to submit appraisal bids for Wells Fargo
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work. By logging in as Janoush and Knipe between 10-15 times, Williams was plainly
misrepresenting who he was to Wells Fargo, which in turn allowed Williams to view the information
that would normally be confined to the individual assigned to the account.
The misrepresentation and fraud is significant here given the context in which it took place.
As a licensed real estate appraiser, Williams was misrepresenting himself to a major lending
institution and source of business for real estate appraisers, which misrepresentations allowed him
access to sensitive bidding information from his competitors that would enable him to undercut them
on appraisal bids. Such misrepresentations go to the very core of integrity and fairness among
licensed appraisers and had the potential to financially damage those affected by Williams' actions.
Second, with respect to Williams' claim that no damages were proven as a result of his use
of the RETECHS system, again, there is no requirement for a showing of damages under I.C. § 544107 ( 1)(c), as explained above.
More so, the Hearing Officer also noted J anoush' s testimony that his appraisal business with
Wells Fargo was reduced during 2002 during the time Williams was logging into Janoush's
RETECHS account. The Hearing Officer also noted that even when J anoush entered a bid that was
substantially lower than normal, along with a completion time that was significantly shorter than
ususal, he was nevertheless outbid. Thus, there was substantial, competent evidence to demonstrate
that "Mr. Williams received an unfair advantage over his competitor appraisers by entering
RETECHS. under the names of Janoush and Knipe and that the KJK firm suffered a reduction of
business as a direct result." Findings, p. 11.
And third, Petitioner's argument that the RETECHS system was not meant to be confidential
is belied by several problems. First, whether the system was confidential or not, the undisputed fact
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remains that Williams represented himself to be either J anoush or Knipe repeatedly to the RETECHS
system by using their usernames and passwords. It is also undisputed that by doing so Williams was
purposely accessing their appraisal bid information, not his own. "By entering RETECHS under a
user name and password, Mr. Williams represented to Wells Fargo that he was the person authorized
to use the assigned user name and password." Findings, p. 10. This is a blatant misrepresentation
and fraud upon the Wells Fargo system, regardless of whether it was meant to be confidential or not.
More so, the system was obviously meant to be confidential. The fact that it required a
username and password for access, as well as the fact that the very nature of the system was to allow
appraisers to enter confidential bids on Wells Fargo appraisal work, plainly made the intent of the
system confidential. As the Hearing Officer found, "The fact that Wells Fargo attempted to protect
access to the on-line bidding system by the use of the user names and passwords establishes that
Wells Fargo intended the system to be confidential." Findings, p. 10. The confidentiality of the
system created a process through which Wells Fargo received the lowest bid while being fair to
competing appraisers.
Accordingly, the Board's Final Order as to the Wells Fargo RETECHS issue must be upheld
on judicial review.

D.

Th~re

Was Substantial and Competent Evidence Supporting the Board's Findings as

to Williams' Failure to Personally Inspect Properties

The Board also adopted the Hearing Officer's findings as to two separate instances of
Williams certifying ~e had personally inspected properties as part of appraisals when the evidence
showed he had not done so. Specifically, with respect to two properties-the Center Partners Call ·
Center property appraisal (Exhibit 45) and the Tri-Circle Facility on Oneida Street in Rupert, Idaho
(Exhibit 54)-the Board found Williams had co-signed certifications for these appraisals stating he and
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another appraiser "have made a personal inspection of the property that is the subject of this report"
when Williams had never visited the properties prior to make the certifications. The Hearing Officer
found-which finding was adopted by the Board-that Williams' actions violated I.C. §§ 54-4107 (1 )(c)
(making any substantial misrepresentation, false promise, or false or fraudulent misrepresentation)
and -(3) (negligence or incompetence as defined by professional standards in developing or
communicating an appraisal) and Uniform Standards of Professional Appraisal Practice (USPAP)
2001 and 2002 Ethics Rule-Conduct Section, and Standards Rules 1-l(c), 2-(l)(a) and 2-3 by
certifying he personally inspected the properties when he did not do so. See Findings, p. 15 for the
text of these rules. Williams now contends the Board erred when it adopted these findings in its Final
Order. The record shows there was substantial and competent evidence to support both findings by
the Board.
First, the record established there was no evidence in the appraiser job files that Williams
personally inspected those properties. Findings, <J[<J[ 30, 37. And in fact, one of the two individuals
with whom Williams had co-signed on the appraisal report (Calhoun) had asked Williams to remove
the language in those reports certifying Williams had personally inspected the properties based on that
appraiser's belief that Williams had not done so. Findings,

<J[

39. And in one instance, Calhoun

actually removed the certification paragraph from an appraisal report based on his belief Williams
had not visited the property, although Williams subsequently replaced the language and threatened
Calhoun with not being paid if he refused to sign it with the joint certification language. Findings,
<J[ 40.

Williams had admitted to an attorney, Larry Prince, in the presence of Calhoun that Williams

had not, prior to the issuance of the appraisal report, personally inspected the Tri-Circle Facility on
Oneida Street in Rupert, Idaho (Exhibit 54). Findings, <J[ 42.
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And with respect to the Center Partners Call Center property appraisal (Exhibit 45), the.
Hearing Officer found, "it was highly unlikely that Mr. Williams personally inspected the appraised
property because of the distance from Boise, the short time window to complete the appraisal, no
evidence in the job file that Mr. Williams personally inspected, and the fact that Mr. Williams did not
follow the office protocol of billing for travel costs associated with the appraisal." Findings,<][ 44.
The Hearing Office found that Williams' office protocol was for travel expenses to be deducted off
the top before the fee split between Williams and Calhoun. But in this instance, no travel expenses
had been deducted for a trip to Post Falls." Findings, p. 18.
And although Williams presented other evidence at the hearing that he had personally
inspected many of the proJ?erties identified in Counts Two through Five, the Hearing Officer found
the Board had met its burden in proving Williams had not inspected these two properties (Tri-Circle
Facility and Center Partners Call Center property) based on the evidence above. Id.
Williams now argues there is no requirement upon an appraiser to personally inspect a
property as part of the appraisal process. Petitioner's Brief, p. 24. Yet the finding against Williams
was not that he had simply failed to do the personal inspection, but that he had certified in the
appraisal report he had done so. The language in the Center Partners Call Center property Certificate
of Appraisal signed by Williams states: "We have made a personal inspection of the property that is
the subject of this report." Exh. 45A, p. 8. The same language appears in the Certificate of Appraisal
for the Tri-Circle Facility (Exh. 54-A, p. 9). This was a violation of the pertinent laws cited by the
Board where Williams had not actually done so.
And although Williams testified he had personally inspected the properties, the Hearing
Officer found against him based on all other evidence presented as identified above. As Idaho courts
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have held, "[s]ubstantial and competent evidence need not be uncontradicted, nor does it need to
necessarily lead to a certain conclusion." Cowan v. Bd. of Comm 'rs, 143 Idaho 501, 517 (2006). This
standard holds true even though there is conflicting evidence in the record. Soto v. Simplot, 126 Idaho
536, 539 (1994). Again, Williams himself told attorney Prince he had not inspected the Tri-Circle
Facility prior to signing the certification, and the evidence with respect to the Center Partners Call
Center property was more than sufficient for the Hearing Officer to find for the Board. By the plain
language of the certifications in those appraisals, Williams had stated he had personal!y inspected the
properties.
And Williams argues that all the USPAP standards require to establish a personal inspection
is the signed certificate of the appraiser. Petitioner's Brief, pp. 26-27. But this sidesteps the question
at issue as to whether Williams truthfully signed the certificates on these two properties. The
evidence found by the Hearing Officer and adopted by the Board was that Williams had not truthfully
signed these two certificates, and in so failing had violated the laws and regulations at issue. The
Board's Final Order must accordingly be upheld as to these charges.

E.

There Was Substantial and Competent Evidence Supporting the Board's Findings as
to the Donnelly Appraisal
In 2005, Williams conducted an appraisal of two adjoining properties located near Donnelly,

Idaho. One of the appraised properties was an approximately 5-acre parcel, and the other was an
approximately 63-acre parcel. Williams' appraisal was an opinion regarding the combined value of
the two parcels which were under contract from two different sellers to the same buyer. Williams'
appraisal opined that the two parcels together had an appraised value of $5, 100,000. Findings, p. 22.
Williams hired an assistant appraiser to assist him on this project, and Williams was fully responsible
for the contents and conclusions of the appraisal. Findings, p. 23.
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At the time of the appraisal there was a pressurized sewer line adjacent to the appraised
properties, but that sewer line was at capacity and only one residential hookup was permitted by the
sewer district for those properties. More so, the sewer district's treatment plant was also at capacity.
It was contemplated it would be at least two years before sewer capacity would be available such that
the appraised properties would be able to connect to sewer services for multi-use development. This
was not reported in Williams' appraisal, though the properties were being purchased with the specific
intent of multi-use development. Findings, pp. 23-24. Instead, Williams stated in the appraisal report
that, "the North Lake Sewer District reported that water and sewer was across the road .... " Exh. 802,
p. 48. The comment to the subject property's 5-acre parcel in the comparable land sales table states:
"Subject located in City impact zone for commercial and sewer is across the road." This statement
failed to clarify that only one residential hookup would be allowed from the appraised properties.
Findings,<][ 65.
USPAP (2005) Standards Rule 1-l(b) provides:
In developing a real property appraisal, an appraiser must: ... (b) not commit a
substantial error of omission or commission that significantly affects an appraisal ....
USPAP (2005) Standards Rule 1-2(e)(l) states:
In developing a real property appraisal, an appraiser must ... (e) identify the
characteristics of the property that are relevant to the type and definition of value and
intended use of the appraisal, including (1) its location and physical, legal and
economic attributes ....
No departures are permitted from these two rules.
USPAP (2005) Standards Rule 1-3(a) sets forth:
When the value opinion to be developed is market value, and given the scope of work
identified in accordance with Standards Rule 1-2(f), an appraiser must:
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(a)

identify and analyze the effect and use and value of existing land use
regulations, reasonably probable modifications of such land use regulations,
economic supply and demand, the physical adaptability of the real estate, and
market area trends ....

In evaluating these standards, the Hearing Officer found-and the Board agreed-that the error

regarding the sewer availability to the appraised properties was "substantial" for purposes of USPAP
Standards Rule 1-l(b). In so finding, the Hearing Officer observed that, "[w]ithout sewer service
availability it is unlikely that the appraised properties could have been developed as a mixed-use
'

development, until the appraised properties were annexed into the Sewer District and sewer service
was made available, likely at considerable cost to the developer." Findings, p. 29. "Mixed-use
development is only possible if sewer is available for a mixed-use project. Consequently, a developer
cares very much whether sewer service is available, or, if not, the terms, conditions and costs to make
sewer service available." Id. at p. 30. And, "because the Donnelly Appraisal incorrectly stated the
availability of sewer service, there was no discussion or analysis regarding the land use regulations.
There was no discussion regarding annexation into the Sewer District or into the City of Donnelly,
or how long this would take or what it might cost, in violation of USPAP Standards Rule 1-3(a)."
Findings, pp. 30-31.
In claiming the Board erred in finding the above, Williams does not contest the fact that his

appraisal misleadingly identified the sewer availability to the properties and omitted substantial
information with respect to the sewer capacity actually available and how it would impact multi-use
development on the properties. While Williams claims that his assistant appraiser (Mike Victory)
confirmed with numerous individuals regarding the availability of sewer to the appraised properties,
he fails to include in his argument the fact that Victory never identified to these individuals that he
was seeking sewer connections for multi-use property. See Findings, 'JI 66. As the Board found, this
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misrepresentation was substantial, as it materially affected the value of the properties appraised due
to the unavailability of sewer services to multi-use properties contemplated by the sale.
There was clearly substantial and competent evidence to support the Board's findings as to
the Donnelly Appraisal and the sewer availability issue. Thus, the Board's Final Order must be
upheld in that respect.

F.

Brad .Janoush Never Participated in the Final Order Proceedings
Petitioner claims the Board's Final Order was tainted by the bias of Board Chairman Brad

Janoush, who was personally involved in the Wells Fargo RETECHS claim against Petitioner as the
person who filed a written complaint against Williams on that issue. Petitioner then claims that
because Janoush is the Chairman of the Board he somehow impermissibly biased the rest of the Board
members against Petitioner, thus tainting the final outcome. Williams' arguments are without merit
and must be dismissed.
A~ the record is

abundantly clear, Mr. Janoush neither participated in the discussion nor voted

on the outcome memorialized by the Final Order in this case. The Final Order itself makes this clear,
noting up front that Janoush "recused himself from the discussion and voting in the matter, and ViceChairman Paul Morgan took over the meeting." Final Order, p. I. More so, the meeting minutes
from the February 10, 2012 Board meeting, during which Petitioner's proceeding was discussed and
voted upon, also reflect that J anoush recused himself immediately upon the matter being taken up for
consideration during the meeting, noting upon the case being presented by the Board's attorney, "Mr.
J anoush recused himself from the discussion and voting on case REA-2008-41." February 10, 2012
Meeting Minutes, p. 4. As such, the record is clear Mr. Janoush never participated in the discussion
and voting by the Board that culminated in the February 2012 Final Order.
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More so, Petitioner's argument that Mr. Janoush somehow poisoned the minds of the other
Board members prior to this meeting are unfounded and speculative at best. That Mr. J anoush served
on the Board with these other individuals, standing alone, cannot constitute any type of a basis for
bias among the other Board members in this matter, as the Board has already argued to this Court in
response to Petitioner's Motions to Augment the Record. 2 And, in ruling upon these Motions to
Augment, this Court has found there is no implicit bias among agency board members merely by
association as Petitioner alleges.
Petitioner points to the meeting minutes of the Board from March 21, 2011, during which Mr.
J anoush stated that he would recuse himself from consideration of the Wells Fargo RETECHS charge
against Mr. Williams, but not from the remaining charges. (March 21, 2011 Meeting Minutes). Yet
during that same meeting, J anoush abstained from voting on the sole matter relating to Williams on
the Board agenda that day: consideration of a settlement agreement involving Williams. More so,
Janoush's statement refusing to recuse himself from the other charges recorded in the minutes as
follows: "Mr. Janoush stated that it was important for him to take a position." Id. At no time did he
communicate that he could not hear the facts of the case fairly with an open mind, that he could not
apply Idaho law, or that he had already made up his mind as to the final outcome. Rather, he simply
stated he wanted to take a position-not saying what position that was-on the remaining charges in
the case.
And even more importantly, it is significant to note the procedural posture of the underlying
case at the time of the March 21, 2011 meeting. At that time, the process was still ongoing before

2

See the Board's Memorandum in Opposition to Motions to Augment Record, pp. 6-10.
The Board hereby refers to and incorporates herein that Memorandum and the arguments
contained therein in response to this issue.
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the Hearing Officer. The hearing itself did not begin until August 2011, some five months later.· The
Hearing Officer did not issue his Findings until November 15, 2011, nearly eight months later. Thus,
at the time of the March 2011 meeting, the Board was not considering anything relating to the
evidence presented in the case or the findings of the Hearing Officer, as those had yet to be presented
and completed. And at no time prior to February 10, 2012, did this evidence and findings ever come
before the Board for consideration. Thus, there was no opportunity between the time Mr. Janoush
made his statements during the March 2011 meeting, and the time he recused himself in full during
the February 2012 meeting, for him or anyone else on the Board to consider this case as a Board.
I

Mr. Williams can say that there was a period of almost a year during which Mr. Janoush had a
statement on the record indicating he was not going to recuse himself from all but one of the charges,
but the fact remains that during those 11 months the Board never considered anything relating to
Mr. Williams' case, and accordingly Mr. Janoush never had the opportunity to participate in any such
consideration during that time period.

G.

Petitioner's Arguments With Respect to J.C. § 54-4107(1)(c), (d), and (e)
In section H of Petitioner's Brief, Williams raises several issues with respect to the statutory

bases for some of the findings against him. However, this is the first time Petitioner has raised these
issues, having never raised them before the Hearing Officer or the Board. Therefore they are
precluded from consideration on appeal. KEB Enterprises, L.P. v. Smedley, 140 Idaho 746, 752
(2004) (holding that an appellate court "will not consider issues raised for the first time on appeal").
More so, the Board found Petitioner violated l.C. § 54-4107 (1 )(d) with respect to the Donnelly
Appraisal. As discussed above, the Board found that Petitioner's actions with respect to this appraisal
were in violation of not only l.C. §§ 54-4107(1)(d) and (e), but also IDAPA 24.18.01.700, and
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USPAP (2005) Standards 1-l(b), 1-2(e)(l) and 1-3(a). Final Order, p. 2. Thus, Petitioner was found
to have violated other "provisions of this chapter and any rules of the board" separate and apart from
I.C. § 54-4107(l)(e), and thus the Board's findings that he had violated I.C. § 54-4107(1)(d) have a
sound basis in the Record and is not duplicative or redundant.
Petitioner's argument that the terms "negligent" and "incompetent" are not specifically
defined in the Uniform Standard of Professional Appraisal Practice (USPAP) is misleading. The
USPAP sets forth the very standards of performance and skill required of real estate appraisers, and
thus these standards as a whole determine what is negligence and incompetence. A failure to abide
by these standards is negligence and/or incompetence as a matter of course. The fact that these words
do not have a specific, independent definitions in the USPAP does not render the statute hollow. "It
is incumbent upon this Court to interpret a statute in a manner that will not nullify it, and it is not to
be presumed that the legislature performed an idle act of enacting a superfluous statute. The Supreme
Court will not construe a statute in a way that makes mere surplusage of provisions included therein."

Sweitzer v. Dean, 118 Idaho 568, 571-572 (1990).
The Record clearly reflects that the Hearing Officer and Board reviewed the USPAP standards
applicable to Petitioner in those counts where the Board ultimately found a violation of I.C. § 544107(1)(e) (the two counts relating to Petitioner's failure to personally inspect properties and the
count relating to the Donnelly Appraisal), and thus they based a finding of a violation of that statute
upon Petitioner's failure to adhere to the requirements of the US PAP. Thus, the Board's findings that
Petitioner violated I.C. § 54-4107(1)(e) are supported by fact and well founded in the law.
And, Petitioner again tries to parse words in attacking the Board's finding that his Donnelly
Appraisal contained a substantial misrepresentation with respect to the available sewer facilities in
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violation of l.C. § 54-4107(1)(c). The Hearing Officer plainly found that Williams' appraisal
\

contained a significant, material misrepresentation regarding the availability of sewer services to the
appraised properties. And although the Hearing Officer deemed this to be a "substantial error," the
fact remains that this information in the Donnelly Appraisal constituted a substantial
misrepresentation of the sewer services available to the properties, whether or not it was intentional.
The information was both an error and a misrepresentation. The Board was well within its right to
find a violation of l.C. § 54-4107(1)(c) based upon the evidence produced in the hearing and the
findings of the Hearing Officer.

H.

The Board's Final Order Was Not Arbitrary, Capricious, or an Abuse of Discretion
Petitioner claims the penalties set forth in the Final Order are disproportionate to punitive

action taken against other licensees. However, this Court has already ruled in open court on June 14,
2012, that Petitioner is not entitled to introduce evidence of other disciplinary cases. Thus,
Petitioner's arguments here are disallowed.

I.

Attorney Fees
As Petitioner states in his Brief, the issue of the Board's award of attorney fees in the

proceeding below is not yet fully resolved, and the Court should allow supplemental briefing on the
issue, if and when necessary.
As to the proceedings on judicial review, the Board asserts .that it is entitled to attorney fees
and costs under the new1y amended I. C. § 12-117 on the basis that Petitioner has appealed the
findings of the Board in its Final Order without a reasonable basis in fact or law in whole or, in the
alternative, in part. Petitioner has contested the Board's Final Order for reasons that were largely
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considered and rejected by the Hearing Officer, and there is plainly substantial and competent
evidence supporting the Board's findings in its Final Order.

III.
CONCLUSION

There is substantial and competent evidence supporting the Board's Final Order as
demonstrated above. Petitioner has failed to identify any basis for this Court to overturn any portion
of the Board's Final Order, and thus the Final Order should be affirmed and Williams' Petition for
Judicial Review dismissed with prejudice.
DATED this 29th day of June, 2012.

e J. Castleton, Of the Firm
Att rneys for Respondent
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CERTIFICATE OF SERVICE
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Hand Delivered
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Fax Transmission: 331-1529

Attorneys for Petitioner
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COMES NOW Timothy Williams ("Williams" or "Petitioner"), by and through his
counsel of record, the law firm of Trout + Jones +Gledhill +Fuhrman + Gourley, P.A., and
hereby submits his Brief in reply to the Board of Real Estate Appraisers' Response Brief filed on
or about June 29, 2012.

I.

INTRODUCTION

The Respondent, the Board of Real Estate Appraisers has at least three insurmountable
issues with its prosecution of this matter and its February 27, 2009 Final Order which require this
Court to reverse the Board's Final Order, namely:
1. The Board committed irreversible procedural error (i.e., there exists no sworn
complaint and no motions were made to perform the subject investigations);
2. A substantive error in the law has occurred (i.e., there is legal basis supporting a
violation of Idaho Code § 54-4107 (1) (d) and (e), and there is no factual finding of a
substantial misrepresentation having occurred pursuant to Idaho Code § 54-4107 (1)
(c), in relation to Counts Two and Eight); and,
3. The :Soard Chairman is biased and punitive in this matter, and his recusal at the
midnight hour comes too late and is without effect.
II.

PROCEDURAL ERROR

Idaho Code§ 54-4107(1) (2005 version) specifically and unequivocally states that ''upon
a written sworn complaint" or ''upon its own motion" the Board may investigate actions of any
state licensed or 'certified real estate appraiser. Notwithstanding, the un-refuted testimony of the
Board's investigator, Cindy Rowland, n/k/a Cindy Stevenson, is that no written sworn complaint
was even received, and no motion by, or on behalf of, the Board was ever made, to investigate
the actions of Petitioner, Timothy Williams. See, R. Exhs. at Docket No. 100 and 800, and R. Tr.
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at p. 123, l. 16-19. The Board concedes that it did not comply with the clear and unambiguous

directive of Idaho Code 54-4107(1). Instead, the Board spends pages and pages in its
Respondent's Brief trying to justify this procedural problem by asserting it lawfully entered into
a contract with "IBOL" to perform investigations for the Board. This entire discussion by the
Board is irrelevant. See Verska v. Saint Alphonsus Reg'! Med. Ctr., 151 Idaho 889, 265 P.3d 502
(2011) ("The interpretation of a statute must begin with the literal words of the statute; those
words must be given their plain, usual, and ordinary meaning; and the statute must be construed
as a whole. If the statute is not ambiguous, this Court does not construe it, but simply follows the
law as written." Id. at 893, 265 P.3d at 506 (internal citation omitted)); See also AmeriTel Inns,
Inc. v. Pocatello'-Chubbuck Auditorium Dist., 146 Idaho 202, 192 P.3d 1026 (2008 (the Court

must give effect to all the words and provisions of the statute so that none will be void,
superfluous, or redundant. Id. at 204, 192 P.3d at 1028)).
Likewise, the Board's reliance upon its internal procedures and policies to justify actions
in excess of clear and unambiguous statutory authority is unavailing.

First, Respondent's

statement that "Pursuant to Exhibit "A,'' of the Agreement 1, IBOL was clearly within its
authority to initiate the Janoush investigation after receiving a written and sworn complaint" is
unsupportable. Although the Board is correct that it would have been within its statutory
authority to initiate the investigation "after receiving a written and sworn complaint" the record
is clear that IBOL did not receive a sworn complaint. Thus, Respondent's reliance upon this
statement to supports its course of action is without support in the evidentiary record.
The Board then attempts to deal with its procedural irregularities by stating that its
internal policy was to ignore the clear and unambiguous language in the statute and interpret it to
1

Record, Doc. No. 25, Exhibit "A," Agreement for Services Between the Idaho State Real Estate
Appraiser Board and the Bureau of Occupational Licenses, Exhibit "A," IBOL Complaint Policy And
Procedure, pg. 17.
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only require a "written and signed complaint." This assertion is unsupported both in fact, and in
law.

In particular, apart from citation to the contract between IBOL and the Board, the Board's

repeated reliance upon its internal procedures is unsupported by any evidence presently before
this Court. For instance, assertions such as "it is clear that the Board interpreted its laws to
allow," and "[t]he Board has never interpreted its law to require a sworn complaint," are
unsupported by any citation to the record before this Court. Respondent's Brief, p. 9-10.
Consequently, any reliance upon the Board's interpretation of its law and its procedures is
erroneous. See Idaho Code § 67-5277 (Judicial review is confined to the agency record.)
Notwithstanding, and in addition, regardless of its standard practice, the Board does not have
authority to adopt regulations or procedures that are inconsistent with the clear and unambiguous
statutory authority granted to the Board pursuant to Idaho Code § 54-4107(1). See Holly Care

Center v. State, Department of Employment, 110 Idaho 76, 78, 714 P.2d 45, 47 (1986). The
Board cannot legislate, and cannot ignore or refuse to comply with clear directives and language
in a statute enacted by the Idaho legislature.
Finally, the repeated reliance upon the Board's authority to investigate, absent a sworn
complaint, pursuant to the more general provision of Idaho Code § 54-4106(2)(c) is likewise
unavailing. In particular, as noted above, Idaho Code § 54-4107(1) (2005 version) specifically
and unequivocally states that ''upon a written sworn complaint" or "upon its own motion" the
Board may investigate actions of any state licensed or certified real estate appraiser. Here, the
unrefuted testimony establishes that no motion by or on behalf of the Board was ever made, to
investigate the actions of Petitioner, Timothy Williams. See, R. Exhs. at Docket No. 100 and

800, and R. Tr. at p. 123, l. 16-19. Consequently, it makes no difference whether the
investigation was performed by an employee of the Board, an independent contractor of the
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Board, or "IBOL." The issue is not who performed the investigation or whether the Board's
contract with "IBOL" is proper and enforceable, but rather the issue is whether there exists a
"written sworn complaint" or a "motion to investigate" by the Board.
Here, it is undisputed that the Board did not procedurally comply with Idaho Code§ 544107. Notwithstanding its attempt at justification, the Board acted in excess of its statutory
authority and cannot cure this procedural defect by citing to unsupportable internal practices.
Consequently, the Board's Final Order must be vacated as a matter oflaw.

III.
A.

SUBSTANTIVE LAW ERROR

Statutory Law.
Idaho Code § 54-4107 (2005 version) sets forth when and under what circumstances the

Board may suspend or revoke any license or certificate issued and states, in part:

54-4107. Disciplinary proceedings. (1) The board shall upon a
written sworn complaint or may upon its own motion investigate the
actions of any state licensed or certified real estate appraiser and may
suspend or revoke any license or certificate issued under this chapter for
any of the following:
(c) Making any substantial misrepresentation, false promises or false
or :fraudulent representations;
(d) Violating the provisions of this chapter or any rules of the Board;
(e) Being negligent or incompetent, as defined in the uniform
standards of professional appraisal practices, in developing an appraisal, in
preparing an appraisal report or in communicating an appraisal;

B.

Claims of the Board.
The Board's Amended Complaint sets forth the following claims (reference to Claims

Three, Four, Five, Six, Seven and Nine have been omitted because no violation was found):
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1) Count One - Williams allegedly accessed the Wells Fargo RETECHS computerized
bidding system using a competitor appraisers' name and password, and, thus, violated
Idaho Code §54-4107 (l)(c).
2) Count Two - Williams allegedly represented he had personally inspected twelve (12)
properties that were the subject of an appraisal report, but had not actually inspected
the properties, and, thus, violated Idaho Code §54-4107 (l)(c).
3) Count Eight - Donnelly appraisal - Williams signed an appraisal report regarding
property located at West Roseberry Road in Donnelly, Idaho that was allegedly
misleading, and, thus, violated Idaho Code §54-4107(1)(d) and (e).

See R. Pleadings at Docket No. 53. Thus, pursuant to the Board's Amended Complaint, §544107 (1) (d) and (e) are only applicable to Court Eight relating to the Donnelly appraisal, and
§54-4107 (1) (c) is only applicable Counts One and Two.
C.

Idaho Code§ 54-4107(1)(d).

As stated above, subsection (1 )(d) relates to ''violating the provisions of this chapter or
any rules of Board." Neither the Hearing Officer, Mr. David Wynkoop, nor the Board have cited
any statutory ptovision within Idaho Code § 54-4101 et seq. (i.e., the Idaho Real Estate
Appraisers Act) or a rule of the Board that was allegedly violated by the Petitioner, Timothy
Williams except subsections (l)(c) and (e). Perhaps the Board is asserting a violation of (l)(c)
and/or (e) as the basis for a violation of (l)(d), but such a position renders the subsection
meaningless. Thus, the Board's Final Order decreeing a violation ofldaho Code §54-4107(1)(d)
must be reversed because there is no factual or legal basis to support this finding.
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D.

Idaho Code§ 54-4107(1)(e).
Again, as stated above, Idaho Code § 54-4107(1)(e) sets forth that the Board may

suspend or revoke a license when a licensee is negligent or incompetent as defined by USP AP,
and states:
(e) Being negligent or incompetent, as defined in the uniform standards of
professional appraisal practices, in developing an appraisal, in preparing
an appraisal report or in communicating an appraisal.
The unrefuted testimony of Ted Whitmer, and per a review of USP AP, establishes that
USPAP does not define the terms "negligent" or "incompetent." Subsection (e) clearly and
unambiguously references that a violation only occurs if a licensee is "negligent" or
"incompetent," as defined in the uniform standards of professional appraisal practices .... "
Because USP AP does not define negligent or incompetent, a violation of Idaho Code 544107(1)(e) cannot occur. Although the legislature may desire to amend the statute because
USP AP fails to define these terms, neither the Board nor the Court are vested with the authority
to legislate such an amendment to the statute.

Accordingly, the Hearing Officer, David

Wynkoop's Findings of Fact, and the Board's Final Order must be reversed as to finding that
Petitioner, Timothy Williams violated Idaho Code§ 54-4107(1)(e).
Finally, the Board's present reliance upon a violation of USP AP rules to support the
Board's finding of a violation of Idaho Code § 54-4107(1)(e) is unsupported by the record.2 In
particular, regardless of the present stance taken by the Board, there was no finding by the
Hearing Officer or by the Board that any alleged violation of USP AP was sufficient to constitute
a finding of either "negligence" or "incompetence" as required by Idaho Code § 54-4107(1)(e).
2

Pages 15-18 of Respondent's Brief seek to justify the Board's conclusion that Petitioner violated Idaho
Code 54-4107(1)(e), and well was (c), in relation to the personal investigation of certain properties, Count
Two. However, the Board never alleged a violation ofldaho Code§ 54-4107(1)(e) with respect to Count
Two, and neither the Hearing Officer, David Wynkoop nor the Board may decree such a violation
occurred when it was not pled or alleged.
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In short, there was no legal or factual support for the Board's determination that Williams
violated Idaho Code§ 54-4107(1)(e). 3 Consequently, the Board acted in excess of its statutory
authority in decreeing that Williams violated Idaho Code§ 54-4107(1)(e).

E.

Idaho Code§ 54-4107(1)(c).
Idaho Code§ 54-4107(1)(c) states:

54-4107. Disciplinary proceedings. (1) The board shall upon a written
sworn complaint or may upon its own motion investigate the actions of
any state licensed or certified real estate appraiser and may suspend or
revoke any license or certificate issued under this chapter for any of the
following:
(c) Making any substantial misrepresentation, false promises or false
or :fraudulent representations;

Neither, the Hearing Office, David Wynkoop's Findings of Fact, nor the Board's Final
Order, state that the Petitioner Timothy Williams' appraisal certifications on the Tri-Circle and
Post Falls appraisal reports constituted a "substantial misrepresentation, false promise or false or
fraudulent representation." In essence, there are no findings that support that pursuant to Count
Two of the Board's Amended Complaint a violation of Idaho Code§ 54-4107(1)(c) occurred.
Similarly, neither the Hearing Officer David Wynkoop's Findings of Fact, nor the
Board's Final Order, in relation to Count Eight of the Board's Amended Complaint relating to
the Donnelly appraisal set forth that a "substantial misrepresentation, false promise or false or
:fraudulent representation" occurred.

The Board can argue that the Donnelly appraisal was

allegedly misleading, which is adamantly disputed by Timothy Williams, but whether the
appraisal is misleading is not the standard. There must be a specific finding that the Petitioner,

3

fustead, the Board appears to advance a theory of negligence-per-se based upon a violation USPAP.
This argument lacks support in the evidentiary record and is unsupported by any legal authority relied
upon by the Board.
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Timothy Williams, specifically made a "substantial misrepresentation, false promise or false or
fraudulent representation." No such finding was made and the Board's Final Order decreeing a
violation ofldaho Code§ 54-4107(1)(c) in relation to the Donnelly appraisal should be reversed.
In addition, the Board never alleged a violation of Idaho Code § 54-4107(1)(c) in relation to
Count Eight, and neither the Hearing Officer, David Wynkoop nor the Board may decree such a
violation occurred when it was not pied or alleged.

IV.

BIASED AND PUNITIVE CHAIRMAN OF THE BOARD

The Chai!ffian of the Board, Mr. Brad Janoush has a personal vendetta against Timothy
Williams. The J:Iearing Officer, David Wynkoop specifically found on p. 8 of the Findings of
Fact:
Clearly, Mr. Janoush was biased, Mr. Janoush went to great lengths to
inform others of the inappropriate RETECHS access by Mr. Williams.
Mr. Janoush believed that Mr. Williams' Idaho appraisal license should be
revoked. He even went so far as to advise Mr. Williams to leave town and
if he failed to do so, Mr. Janoush would see that Mr. Williams' license
was revoked. In addition, the March 21, 2011, Board minutes reflect that
three and a half years into this litigation, Chairman of the Board Brad
J anoush refused to recuse himself despite the recommendation of Board
counsel to do so. See Second Affidavit ofKimbell Gourley, Exhibit B, and
R. at p. 205, l. 14-25; p. 206, l. 1-25; and p. 207, l. 1-14.

Mr. J anoush also elected to attend the trial of this matter on the day subsequent to
completing his witness testimony. Brad Janoush was biased and punitive in relation to Timothy
Williams and poisoned the remaining Board members to the point that the remaining Board
members could no longer be unbiased and render a fair and impartial decision.
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The Board responds to this argument by asserting that Brad Janoush recused himself at
the midnight hour at the February 10, 2012 Board meeting.

This last minute recusal was

meaningless in the big picture of this proceeding because Brad Janoush had already created the
prejudice and bias, and set the stage for the Board's Final Order, by participating in the
discussions, debates and proceedings since his appointment to the Board in December, 2008. In
light of Mr. Janoush's conduct and adamant bias, there is ample evidence to support the
conclusion that the Board members were not in a position to render a fair and impartial decision
after being subjected to the Chairman's adamant views that Timothy Williams violated Idaho
law and should have his license revoked as stated by Mr. Janoush back in 2004 and going
forward. Accordingly, the Hearing Officer's Findings of Fact and the Board's Final Order
should be reversed.

V.

ATTORNEY'S FEES

By its Respondent's Brief, Respondents have requested an award of attorney's fees
pursuant to Idaho Code § 12-117. Apart from having failed to raise § 12-117 as a basis for an
award of attornet s fees prior to the present brief, the newly amended § 12-1174 does not support
an award of attorney's fees to the Board in the present matter. Idaho Code§ 12-117(1) provides:
(1) Unless otherwise provided by statute, in any administrative
proceeding or civil judicial proceeding involving as adverse parties
a state agency or a political subdivision and a person, the state
agency, or political subdivision or the court hearing the
proceeding, as the case may be including on appeal, shall award
the prevailing party reasonable attorney's fees, witness fees and
other reasonable expenses, if it finds that the nonprevailing party
acted without a reasonable basis in fact or law.
4

Prior to its amendment in March, 2012, Idaho Code§ 12-117(1) did not allow a court to award attorney
fees on judicial review of an administrative decision. See St. Luke's Magi,c Valley Regional Medical
Center, Ltd. v. Board of County Commissioners of Gooding County, 150 Idaho 484, _ , 248 P.3d 735,
741 (2011); Smith v. Washington Cnty., 150 Idaho 388, _ , 247 P.3d 615, 618 (2010)).
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Here, by its present request, the Board has failed to advance any legal or factual support
for an assertion that Petitioner has "acted without a reasonable basis in fact or law." Rather, as
noted herein, and as supported by the record, Petitioner has contested the Board's Final Order
based upon undisputed substantive and procedural irregularities that require reversal of the
Board's Final Order. In particular, the Board's undisputed failure to comply with the statutory
directive of Idaho Code § 54-4107, the Board's unsupported finding of a violation of Idaho Code
§ 54-4107(1)(d) and (e), as well as (c); and, the procedural irregularities resulting from Mr.

Janoush's involvement in this matter which deprived Petitioner of the right to have this matter
decided by a fair and impartial Board.

VI.

OTHER ISSUES RELATING TO THE APPEAL

Petitioner Timothy Williams defers the Court to his Notice of Appeal, the Petitioner's
Brief on Appeal, and the Agency record as to the other issues raised and the arguments related
thereto.

~
DATED thiJa:day of July, 2012.
TROUT+ JONES+ GLEDHILL+ FUHRMAN, P.A.

By:
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CERTIFICATE OF SERVICE

\}
I HEREBY CERTIFY that on thefjl day of July, 2012, a true and correct copy of the
foregoing document was served as follows:
Roger J. Hales
Bruce J. Castleton
NAYLOR & HALES, P.C.
950 Bannock St., Ste. 610
Boise, ID 83702
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Kimbell D. Gourley, ISB No. 3578
Erika P. Judd, ISB No. 8241
JONES +GLEDHILL +FUHRMAN + GOURLEY, P.A.
The 9th & Idaho Center
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, ID 83701
Telephone: (208) 331-1170
Facsimile: (208) 331-1529

AUG 17 2012
CHRISTOPHER D. RICH, Clerk
By ELYSHIA HOLMES
DEPUTY

Attorneys for Petitioner Timothy Williams
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF ADA

TIMOTHY WILLIAMS, an individual,
Petitioner,
vs.
STATE OF IDAHO, BOARD OF REAL
ESTATE APPRAISERS, a department
within the state of Idaho,
Respondent.
In the Matter of the License of:
TIMOTHY WILLIAMS,
License No. CGA-193,

)
)
)
)
)
)
)
)
)
)
)
)

Case No.: CVOC 1203455
TIMOTHY WILLIAMS' FIRST AMENDED
NOTICE OF APPEAL AND PETITION
FOR JUDICIAL REVIEW

)
)
)
)

~~~~~~~~~->

COMES NOW the Petitioner Timothy Williams (Respondent in prior action
initiated by the Idaho Board of Real Estate Appraisers), by and through his counsel of
record, the law firm of Jones +Gledhill +Fuhrman + Gourley, P.A., and, pursuant to
Idaho Code § 67-5270 et. seq. and IDAPA § 04.11.01.790, hereby submits this First
Amended Notice of Appeal and Petition for Judicial Review to the District Court for the
State of Idaho from the Final Order entered by the Idaho Real Estate Appraisers Board
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on February 27, 2012, and from the Memorandum Decision and Order on Costs and
Fees, entered August 2. 2012.

I.
1.

PARTIES

Timothy Williams ("Petitioner" or "Williams") is an individual and licensed

MAI real estate appraiser in the state of Idaho, license No. CGA-193.
2.

The Idaho Board of Real Estate Appraisers ("Board") is a department

created by and pursuant to the laws of the state of Idaho.
II.
3.

VENUE & JURISDICTION

This Court has jurisdiction over the matter pursuant to Idaho Code§ 5-514

and 67-5271.
4.

Venue is proper in this Court pursuant to Idaho Code Sections 5-404 and

67-5272, because the trial was held in Ada County, Idaho and the Petitioner resides in
Ada County, Idaho.
5.

Petitioner has exhausted all administrative remedies available to him.

6.

The Board's February 27, 2012, Final Order is a final agency action

subject to judicial review pursuant to Idaho Code§ 67-5270(3).
Ill.
7.

PETITION FOR JUDICIAL REVIEW

The Final Order entered by the Board on February 27, 2012, adopted the

Hearing Officer David Wynkoop's (i) November 15, 2011, Findings of Fact, Conclusions
of Law and Recommended Order (hereinafter, collectively referred to as "the Order"),
and,

(ii)

December 19,

2011,

Decision

Regarding

Respondent's

Motion

for

Reconsideration, and the Hearing Officer, Jean Uranga's (i) August 27, 2008, Order on
Pending Motions, and (ii) July 30, 2008, Order on Respondent's Pending Motions.
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Therefore, Mr. Williams appeals the February 27, 2012, December 19, 2011, November
15, 2011, August 27, 2008, and July 30, 2008, Orders entered by the respective
Hearing Officers and subsequently adopted as final by the Board.

In addition, Mr.

Williams appeals from the Memorandum Decision and Order on Costs and Fees,
entered on August 2. 2012.
8.

Petitioner does not request a transcript of the oral arguments held in

relation to the various motions.
9.

Petitioner does request a transcript of the trial that commenced on August

15, 2011, and concluded on August 18, 2011.
10.

Issues on Appeal:
a)

No Complaint, verified or otherwise, was ever executed, and no

motion by the Board was ever made, in relation to Count Two of the Board's Amended
Complaint in violation of Idaho Code §54-4107, the Idaho Bureau of Occupational
Licenses ("IBOL") procedures, and the Board's adopted disciplinary procedures and
policies.
b)

No verified complaint was ever executed, although unverified

written complaints were submitted, and no motion by the Board was ever made, in
relation to Counts One and Eight of the Board's Amended Complaint in violation of
Idaho Code §54-4107, the Idaho Bureau of Occupational Licenses ("IBOL") procedures,
and the Board's adopted disciplinary procedures and policies; and
c)

No deposition of Tim Williams was ever admitted into evidence,

and, thus, the finding on page 9 of the Order, first paragraph, in which it references Mr.
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Williams admitted under oath "that he entered RETECHS under Mr. Janoush's user
name and password," is inappropriate.
d)

The finding in the Order on page 11, second paragraph, "that the

Knipe Janoush Knipe firm suffered a reduction of business as a direct result," is
unsupported by the facts. Pursuant to cross-examination, Brad Janoush admitted that
his co-principals, Brad Knipe and Trey Knipe could not determine that any reduction in
work with Wells Fargo Bank had actually occurred. In addition, Brad Knipe provided
information to the investigator, Cindy Rowland as reflected in Exhibit 104 on page 2,
that Wells Fargo Bank assignments actually increased with the Knipe Janoush Knipe
firm during the relevant time period.
e)

There is no credible evidence from Wells Fargo Bank or any other

source that Wells Fargo Bank intended its RETECH system to be confidential and/or
proprietary, or that Tim Williams accessed the RETECH system, other than for curiosity,
to gain any advantage or benefit or that Tim Williams ever did gain any advantage or
benefit.
f)

The findings in the Order that normal protocol was for travel

expenses to be deducted off the top before the fee split between Langston Williams and
an employee appraiser is unsubstantiated by any testimony from principals of Langston
Williams or documentation.
g)

In relation to the Centers Partners appraisal report, Exhibit 45, and

the Oneida appraisal report, Exhibit 54, neither appraisal report states that Tim Williams
performed a physical inspection of the subject property. Rather, both certificates state
that a personal inspection of the property was performed, and a personal inspection can
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encompass, but does not have to encompass, a physical inspection of the property, the
review of photographs of the property, and/or a review of any other credible or reliable
documentation about the property.
h)

In relation to the Tri-Circle appraisal, Exhibit 54, Mr. Williams only

admitted to attorney Larry Prince that he had not personally inspected the inside of the
building on the property in relation to the most recent appraisal, but did not admit,
because it is inaccurate, that he did not inspect the underlying land and the outside of
the building.
i)

In relation to the Donnelly appraisal, Exhibit 802, there is no

representation in the appraisal report that sewer was immediately available to the
subject property. Rather, on page 43 of the appraisal report, a statement is simply made
that the utility availability of the subject property in comparison to the comparable sales
was considered similar, and therefore no adjustment had been applied. In addition, on
the page stamped with bate number IBOL #00357 of the appraisal report, utility
availability of the subject property was identified as power. Thus, because the
comparable sales had similar sewer availability, no adjustments were made and no
misrepresentations occurred.

j)

Jody Graham violated USPAP and showed a bias to finding error

when no error existed in the formulation of her opinions that the Donnelly appraisal was
misleading and a violation of USPAP.
k)

The Order states that the firm of Langston Williams, Inc. formally

dissolved. However, a review of the Idaho Secretary of State records reflect that such
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corporation did not in fact dissolve, but continues in existence under the name of 23rd
Street, Inc.
I)

The State of Idaho did not meet its burden of proof on Counts 1, 2,

and 8 of the Amended Complaint.
m)

Chairman of the Idaho Board of Real Estate Appraisers, Brad

Janoush, refused to recuse himself from deliberations with the Board on this matter,
including, but not limited to, the meeting held on March 21, 2011, in which he refused to
recuse himself despite the advice of Board legal counsel to do so. Chairman Janoush
only agreed to recuse himself as to Count One of the Board's complaint against
Petitioner and fully participated as to all other counts and claims. Thus, having been
tainted by the view and opinions of Brad Janoush, the Board could not and did not have
the ability to objectively in a non-biased manner evaluate the evidence and render a
decision that was fair, equitable, and not arbitrary, capricious, or an abuse of discretion.
n)

The Board's decision to revoke the license of Tim Williams was

unfounded, arbitrary, capricious, and an abuse of discretion.
o)

The Board's decision to impose a $4,000.00 fine upon Tim Williams

was unfounded, arbitrary, capricious, and an abuse of discretion.
p)

The Board's decision to impose attorneys fees and costs upon Tim

Williams was unfounded, arbitrary, capricious, and an abuse of discretion.
q)

The Board's decision to award attorney's fees lacks support in the

law and was unfounded, arbitrary, capricious, and an abuse of discretion.
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r)

The Board's finding that the costs and fees ordered by the Board

are not excessive or unreasonable was unfounded, arbitrary, capricious, and an abuse
of discretion.
s)

The Board's consideration of the State's (admittedly untimely)

Affidavit of Costs and Fees was unfounded, arbitrary, capricious. and an abuse of
discretion.
t)

The Board's consideration of the Affidavit of Lori Peel and Affidavit

of Dennis Stevenson, filed May 21, 2012, was unfounded, arbitrary, capricious, and an
abuse of discretion.
11.

Agency Record. Petitioner requests that the agency record be comprised

of the official record as maintained pursuant to Idaho Code §§ 67-5249 and 67-5275
and, in particular:
(a)

February 27, 2012, Final Order of the Board;

(b)

January 3, 2012, Respondent's Motion for Involuntary Dismissal;

(c)
January 3, 2012, Respondent's Memorandum in Support of Motion
for Involuntary Dismissal, Motion for Rejection of Recommended Findings
and Order, and Respondent's Exception to Recommend Findings and
Order;
(d)
December 19, 2011, Decision Regarding Respondent's Motion for
Reconsideration;
(e)

November 29, 2011, Respondent's Motion for Reconsideration;

(f)
November 15, 2011, Findings of Fact, Conclusions of Law and
Recommended Order;
(g)

All exhibits admitted into the record at the trial of this matter;

(h)

A transcript of the trial;

(i)

The March 21, 2011, minutes of the Board;
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U)

November 10, 2008, Order of the Board;

(k)

August 27, 2008, Order on Pending Motions;

(I)
August 25, 2008, Order vacating evidentiary hearing by stipulation
of the parties;
(m)

July 30, 2008, Order on Respondent's Pending Motions;

(n)
Respondent's Motion for Reconsideration of the July 30, 2008,
Order on Respondent's Pending Motions;
(o)
State's Response to Respondent's Motions for Certification and
Reconsideration;
(p)
Respondent's Motion to Dismiss All Allegations Not Supported by a
Sworn Complaint or Motion by the Board of Real Estate Appraisers;
(q)
Affidavit of Burt R. Willie in Support of in Support of Respondent's
Motion to Dismiss all Allegations not Supported by a Sworn Complaint of
Motion by the Idaho Board of Real Estate Appraisers;
(r)
Affidavit of Kimbell D. Gourley in Support of Respondent's Motion
to Dismiss Complaint filed June 13, 2008;
(s)
Respondent's Motion in Limine in the Alternative to Complete
Dismissal of the Complaint, filed June 13, 2008;
(t)
State's Opposition to Respondent's Motions to Dismiss and Motion
in Limine;
(u)

Affidavit of Budd A. Hetrick;

(v)

Affidavit of Maria Brown;

(w)

Answer to Amended Complaint, filed March 14, 2011;

(x)

Amended Complaint, filed March 7, 2011;

(y)

Complaint, filed November 8,· 2007; and

(z)

All other items identified in Idaho Code §67-5249; and,

(aa)

Respondent's Objection to Award of Attorney Fees and Costs. filed

April 4. 2012;
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(bb)

Respondent's Supplement to Objection to Award of Attorney Fees

and Costs, filed April 10, 2012;
(cc)

State's Response to Respondent's Objection to Attorney Fees and

Costs. filed May 21. 2012;
(dd)

Affidavit of Lori Peel, filed May 21, 2012;

(ee)

Affidavit of Dennis Stevenson. filed May 21. 2012;

(ff)

Respondent's Reply in Support of Objection to Award of Attorney

Fees and Costs, filed June 4. 2012;
(gg)

Respondent's Objection to State's Motion to Extend Time to file the

Affidavit of Costs and Fees, filed June 8. 2012;
(hh)

Memorandum Decision and Order on Costs and Fees, entered

August 2, 2012.

12.

Service of this Petition for Judicial Review has been made on the Board

and its attorney of record, Roger J. Hale of Naylor Hales, PC at the time of the filing of
this Petition.
13.

Estimated payment has been provided to the clerk of the Board for

preparation of the record.
IV.

ATTORNEY FEES

Mr. Williams has been required to retain the law firm Jones + Gledhill + Fuhrman

+ Gourley, P.A., in order to prosecute this action and has agreed to pay said attorney a
reasonable attorney fee. Petitioner is entitled to attorneys fees pursuant to Idaho Code §§
12-117 and 12-120.
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WHEREFORE, Mr. Williams prays for judgment against the Board as follows:
A.

For an order of the Court dismissing with prejudice all claims and/or

causes of action alleged by the Board against Mr. Williams;
B.

For an order of the Court reversing the Board's February 27, 2012 Final

C.

For an order of the Court reversing the Board's August 2, 2012

Order.

Memorandum Decision and Order on Costs and Fees.
D.

For an award of costs and attorneys fees pursuant to Idaho Code §§ 12-

117 and 12-120; and
E.

For such other and further relief as the Court deems just.

DATED this

11ify of August, 2012.
JONES+ GLEDHILL+ FUHRMAN+ GOURLEY,

P.A.

By:
Kimbell D. Gourl
Attorneys for P
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I HEREBY CERTIFY that on the 7/£y of August, 2012, a true and correct copy
of the foregoing document was served as follows:
David E. Wynkoop, Hearing Officer
SHERER & WYNKOOP, LLP
730 N. Main Street
P.O. Box 31
Meridian, ID 83680
Kathy T akasugi
Rob Adelson
Deputy Attorney General
Civil Litigation Division
P.O. Box 83720
Boise, ID 83720-0010
Idaho State Board of Real Estate Appraisers
JR Williams Building
700 West State Street
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Boise, ID 83720-0063
Roger J. Hales
NAYLOR HALES
950 W. Bannock, Suite 610
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First Class Mail
[ Hand Delivery
[ ] Facsimile (208) 887-4865
[ ] Overnight Delivery
First Class Mail
[ Hand Delivery
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[ ] Overnight Delivery

First Class Mail
[ · Hand Delivery
[ ] Facsimile (208) 334-3945
[ ] Overnight Delivery
First Class Mail
[ ] Hand Delivery
[ ] Facsimile (208) 383-9516
[ ] Overnight Delivery
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COMES NOW Timothy Williams ("Williams" or "Petitioner"), by and through his
counsel of record, the law firm of Jones +Gledhill +Fuhrman + Gourley, P.A., and hereby
submits his Brief on Appeal from the Board of Real Estate Appraisers' Memorandum Decision
and Order on Costs and Fees, entered on August 2, 2012. 1 By this reference, Petitioner hereby
incorporates, in full, his Brief on Appeal filed May 24, 2012 and Reply Brief on Appeal, filed
July 20, 2012.

I.
A.

STATEMENT OF THE CASE

Introduction ..
The background and procedural history of the present matter were set forth in Petitioner's

Brief on Appeal, filed with the Court on May 24, 2012. As noted in Petitioner's Brief, as of May
24, 2012, the Idaho Real Estate Appraiser's Board ("Board") had not yet issued a decision or
order as to attorneys' fees or costs related to this matter. Petitioner's Brief on Appeal, pg. 33,
Section J. Petitioner therefore reserved the issue for appeal, pending action by the Board. On

August 2, 2012, the Board entered its Memorandum Decision and Order on Costs and Fees, from
which Petitioner timely filed his First Amended Notice of Appeal on August 17, 2012.
Pursuant to the Board's Final Order, entered February 27, 2012, the Board ordered
Petitioner to pay the Board's costs and attorneys' fees:
Respondent shall pay to the Board the costs and attorney's fees
incurred by the Board in the investigation and prosecution of
Respondent regard the four violations of the Board's laws and
rules as set forth above. The State shall submit an Affidavit of
1

Pursuant to Petitioner's Notice of Appeal and Petition for Judicial Review, Petitioner's Brief on Appeal from the
Board of Real Estate Appraiser's Final Order entered February 27, 2012 was filed with the Court on May 24, 2012;
Respondent's Brief on Appeal was filed July 2, 2012; and, Petitioner's Reply Brief on Appeal was filed July 20,
2012. On August 2, 2012, the Board issued its Memorandum Decision and Order on Costs and Fees. On August
17, 2012, Petitioner filed his First Amended Notice of Appeal and Petition for Judicial Review to include the August
2, 2012 Order. The present Brief on Appeal re: Attorney Fees and Costs is filed pursuant to this Court's Order
Governing Judicial Review filed September 13, 2012, as amended pursuant to the Court's Order Resetting Deadlines
Pursuant to Order Governing Judicial Review and for Additional Agency Record on Appeal Pursuant to Timothy
Williams' First Amended Notice of Appeal and Petition for Judicial Review, filed October 9, 2012.
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Costs and Attorney's Fees incurred in this matter within thirty
(30) days from the date of this Order. Respondent shall submit
any objection to the costs and fees submitted by the State, and
request a hearing within fifteen (15) days from the receipt of the
State's Affidavit. Thereafter, the Board shall determine the
amount of costs and fees awarded against Respondent, and in the
event Respondent fails to object to the costs and fees claimed by
the State, Respondent shall by the costs and fees as set forth in its
affidavit. Respondent shall pay the costs and fees as determined
by the Board, or as set forth in this section, within one hundred
eighty (180) days from the date of this Order.
R. Pleadings at Docket No. 96, Pg. 1238 (emphasis added). It is undisputed that the Board failed
to submit an Affi~avit of Costs and Attorney's Fees within thirty (30) days from the date of the
Final Order. Instead, on April 3, 2012, the Board filed its (untimely) Affidavit of Costs and Fees
("Board's Affidavit"), claiming total costs and fees of $34,131.17. See R. Pleadings at Docket
No. 97, pgs. 1241-1327. The Board did not file a motion to extend the time to file the Affidavit

prior to the expiration of the thirty (30) day deadline established by the Board's own Order.
On April 4, 2012, Williams timely filed his Objection to Award of Attorney Fees and
Costs ("Respondent's Objection"), and requested a hearing. See R. Pleadings, Second Supp.,
Attachment A.

On April 10, 2012, William filed a Supplement to Objection to Award of

Attorney Fees and Costs, in which Williams objected to the Board's Affidavit and moved that no
attorney's fees be awarded because the Board's Affidavit was untimely. See R. Pleadings,
Second Supp., Attachment B.

On April 10, 2012, the Board requested, and was granted, a schedule to permit the parties
to brief the issues of the award of attorneys' fees, pursuant to which the Board filed its Response
to Respondent's Objection to Attorney Fees and Costs on May 21, 2012. See R. Pleadings
Second Supp., Attachment C. In addition, the Board filed affidavits from Lori Peel and Dennis

Stevenson. See R. Pleadings, Second Supp., Attachments D and E.
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On June 4, 2012, Petitioner filed his Reply in Support of Objection to Award of
Attorney's Fees and Costs, in which Petitioner noted the lack of a motion to extend time to file
the Board's Affidavit. Only after Petitioner raised this issue did the Board file its Motion to
Extend Time to File the Affidavit of Costs and Fees, which Motion was filed on June 6, 2012.
Petitioner filed his Objection to the Board's Motion to Extent Time to File the Affidavit of Costs
and Fees.on June 8, 2012. See R. Pleadings, Second Supp., Attachment G.
On June 18, 2012, the Board, at its regular meeting, took up the matter of the Board's
Affidavit of Costs and Fees and Respondent's Objection to Award of Attorney Fees and Costs.
See R. Pleadings, Second Supp., Attachment H.

On August 2, 2012, the Board entered its

Memorandum Decision and Order on Costs and Fees. Id.
On August 17, 2012, Williams filed his First Amended Notice of Appeal to include the
Board's Memorandum Decision and Order on Costs and Fees, entered on August 2, 2012.
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II.

ISSUES ON APPEAL

Williams, in his February 28, 2012, Notice of Appeal and Petition of Judicial Review,
raised the following issues to this Court:
1.

Whether the Janoush Investigation was conducted in violation of Idaho Code §

54-4107 (2005 version), IBOL's procedures, as well as the Board's adopted disciplinary
procedures and policies, and thus Counts one through seven of the Board's Complaint should be
dismissed.
2.

No Complaint, verified or otherwise, was ever executed, and no motion by the

Board was ever made, in relation to Count Two of the Board's Amended Complaint in violation
of Idaho Code §54-4107, the Idaho Bureau of Occupational Licenses ("IBOL") procedures, and
the Board's adopted disciplinary procedures and policies.
3.

No verified complaint was ever executed, although unverified written complaints

were submitted, and no motion by the Board was ever made, in relation to Counts One and Eight
of the Board's Amended Complaint in violation of Idaho Code §54-4107, the Idaho Bureau of
Occupational Licenses ("IBOL") procedures, and the Board's adopted disciplinary procedures
and policies; and
4.

No deposition of Tim Williams was ever admitted into evidence, and, thus, the

finding on page 9 of the Order, first paragraph, in which it references Mr. Williams admitted
under oath "that he entered RETECHS under Mr. Janoush's user name and password," is
inappropriate.
5.

The finding in the Order on page 11, second paragraph, "that the Knipe J anoush

Knipe firm suffered a reduction of business as a direct result," is unsupported by the facts.
Pursuant to cross-examination, Brad Janoush admitted that his co-principals, Brad Knipe and
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Trey Knipe could not determine that any reduction in work with Wells Fargo Bank had actually
occurred. In addition, Brad Knipe provided information to the investigator, Cindy Rowland as
reflected in Exhibit 104 on page 2, that Wells Fargo Bank assignments actually increased with
the Knipe Janoush Knipe firm during the relevant time period.
6.

There is no credible evidence from Wells Fargo Bank or any other source that

Wells Fargo Bank intended its RETECH system to be confidential and/or proprietary, or that
Tim Williams accessed the RETECH system, other than for curiosity, to gain any advantage or
benefit or that Tim Williams ever did gain any advantage or benefit.
7.

The findings in the Order that normal protocol was for travel expenses to be

deducted off the top before the fee split between Langston Williams and an employee appraiser
is unsubstantiated by any testimony from principals of Langston Williams or documentation.
8.

In relation to the Centers Partners appraisal report, Exhibit 45, and the Oneida

appraisal report, Exhibit 54, neither appraisal report states that Tim Williams performed a
physical inspection of the subject property. Rather, both certificates state that a personal
inspection of the property was performed, and a personal inspection can encompass, but does not
have to encompass, a physical inspection of the property, the review of photographs of the
property, and/or a review of any other credible or reliable documentation about the property.
9.

In relation to the Oneida appraisal, Exhibit 54, Mr. Williams only admitted to

attorney Larry Prince that he had not personally inspected the inside of the building, on the
property in relation to the most recent appraisal, but did not admit, because it is inaccurate, that
he did not inspect the underlying land and the outside of the building.
10.

In relation to the Donnelly appraisal, Exhibit 802, there is no representation in the

appraisal report that sewer was immediately available to the subject property. Rather, on page 43
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of the appraisal report, a statement is simply made that the utility availability of the subject
property in comparison to the comparable sales was considered similar, and therefore no
adjustment had been applied. In addition, on the page stamped with bate number IBOL #00357
of the appraisal report, utility availability of the subject property was identified as power. Thus,
because the comparable sales had similar sewer availability, no adjustments were made and no
misrepresentations occurred.
11.

Jody Graham violated USPAP and showed a bias to finding error when no error

existed in the formulation of her opinions that the Donnelly appraisal was misleading and a
violation ofUSPAP.
12.

The Order states that the firm of Langston Williams, Inc. formally dissolved.

However, a review of the Idaho Secretary of State records reflect that such corporation did not in
fact dissolve, but continues in existence under the name of 23rd Street, Inc.
13.

The State of Idaho did not meet its burden of proof on Counts 1, 2, and 8 of the

Amended Complaint.
14.

Chairman of the Idaho Board of Real Estate Appraisers, Brad Janoush, refused to

recuse himself from deliberations with the Board on this matter, including, but not limited to, the
meeting held on March 21, 2011, in which he refused to recuse himself despite the advice of
Board legal counsel to do so. Chairman Janoush only agreed to recuse himself as to Count One
of the Board's complaint against Petitioner and fully participated as to all other counts and
claims. Thus, having been tainted by the view and opinions of Brad Janoush, the Board could not
and did not have the ability to objectively in a non-biased manner evaluate the evidence and
render a decision that was fair, equitable, and not arbitrary, capricious, or an abuse of discretion.
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15.

The Board's decision to revoke the license of Tim Williams was unfounded,

arbitrary, capricious, and an abuse of discretion.
16.

The Board's decision to impose a $4,000.00 fine upon Tim Williams was

unfounded, arbitrary, capricious, and an abuse of discretion.
17.

The Board's decision to impose attorneys fees and costs upon Tim Williams was

unfounded, arbitrary, capricious, and an abuse of discretion.
18.

Whether Williams is entitled to his attorney fees on appeal pursuant to Idaho Code §

12-117.
With the exception of Issue No. 17, the remainder of the Issues raised pursuant to
Williams' Notice of Appeal and Petition for Judicial Review have been briefed, and submitted to
the Court for its determination. See, FNJ, supa. on page 1.
Pursuant to the First Amended Notice of Appeal filed on August 17, 2012, Williams
raised the following additional issues upon appeal:
19.

The Board's decision to award attorney's fees lacks support in the law and was

unfounded, arbitrary, capricious, and an abuse of discretion.
20.

The Board's finding that the costs and fees ordered by the Board are not excessive

or unreasonable was unfounded, arbitrary, capricious, and an abuse of discretion.
21.

The Board's consideration of the State's (admittedly untimely) Affidavit of Costs

and Fees was unfounded, arbitrary, capricious, and an abuse of discretion.
22.

The Board's consideration of the Affidavit of Lori Peel and Affidavit of Dennis

Stevenson, filed May 21, 2012, was unfounded, arbitrary, capricious, and an abuse of discretion.
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III.
A.

ARGUMENT

Standard of Review.

The Idaho Administrative Procedures Act (IDAPA) governs the review of the Board's
decision to adopt the Hearing Officer's Orders. See Lewis v. State of Idaho, Department of
Transportation, 143 Idaho 418, 421, 146 P.3d 684, 687 (Ct. App. 2006). A party challenging an

agency decision "must first illustrate that the Board erred in a manner specified in LC. § 675279(3), and then that a substantial right of [Williams] has been prejudiced." Price v. Payette
County Board of County Commissioners, 131 Idaho 426, 429, 958 P.2d 583, 586 (1998).

The

reviewing court is "free to correct errors oflaw in the agency's decision." Mercy Medical Ctr. v.
Board of County Commissioners of Ada County, 146 Idaho 226, 192 P.3d 1050, 1053 (2008)

(emphasis added). In addition, the reviewing court is free to overturn the Agency on factual
determinations upon a showing of a clearly erroneous decision or an abuse of discretion. See
Jefferson County v Eastern Idaho Regional Medical Center, 126 Idaho 392, 395, 883 P.2d 1084,

1086 (Ct. App., 1994). Finally, the court may reverse an Agency decision made in excess of the
statutory authority of the agency. Idaho Code§ 67-5279(3) sets forth this authority, and states:
When the agency was required by the provisions of this chapter or by other
provisions of law to issue an order, the court shall affirm the agency action unless
the court finds that the agency's findings, inferences, conclusions, or decisions
are:
(a) in violation of constitutional or statutory provisions;
(b) in excess of the statutory authority of the agency;
(c) made upon unlawful procedure;
(d) not supported by substantial evidence on the record as a whole; or
(e) arbitrary, capricious, or an abuse of discretion.
If the agency action is not affirmed, it shall be set aside, in whole or in part, and
remanded for further proceedings as necessary.
LC.§ 67-5279(3) (emphasis added).
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B.

Applicable Procedural Statutes
Idaho Code 67-2609 provides, in pertinent part:
(a) The bureau of occupational licenses shall wherever the several laws regulating
professions, trades and occupations which are devolved upon the bureau for
administration so require pursuant to written agreement as provided in section 672604, Idaho Code, exercise, in its name, or as authorized agent, but subject to the
provisions of this chapter, the following powers:
(6) To formulate rules for adoption by the boards allowing the boards to
recover costs and fees incurred in the investigation and prosecution of a
licensee in accordance with the contested case provisions of chapter 52,
title 67, Idaho Code, for a violation of laws or rules of the boards.
(7) To formulate rules for adoption by the boards establishing a schedule of
civil fines which may be imposed upon a licensee prosecuted in
accordance with the contested case provisions of chapter 52, title 67,
Idaho Code, for a violation of laws or rules of the boards. Any civil fine
collected by a board for a violation of its laws or rules shall not exceed
one thousand dollars ($1,000), unless otherwise provided by statute, and
shall be deposited in the bureau of occupational licensing account.
IDAPA 24.18.01.525 ("Board Rule 525") authorizes the Board to (1) impose a civil fine

not to exceed one thousand dollars ($1,000) for each violation of Idaho Code § 54-4107; and (2)
order a licensed or certified real estate appraiser to pay the costs and fees incurred by the Board
in the investigation and prosecution of a licensee. IDAPA 24.18.01.525.02 (emphasis added).
IDAPA 04.l l.Ol.741.02(a) provides:
02. Time for Filing for Costs and/or Fees Awarded in Final Order or Preliminary
Order. Unless otherwise provided by statute or rule of the agency: (4-7-11)
a. Minimum time for filing. When a final order or a preliminary order of the
agency awards costs and/or fees to a party or to the agency itself, the agency must
allow no fewer than fourteen (14) days from the service date of the final order or
the preliminary order for the party to whom costs and/or fees were awarded or for
the agency to file necessary papers (e.g., a memorandum of costs, affidavits,
exhibits, etc.) quantifying and otherwise supporting costs or fees, or both, that will
be claimed or a motion to extend the time to file for costs and fees. (4-7-11)
IDAPA 04.1 l.Ol.741.02(a) (emphasis added).

I
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C.
The Board's decision to award attorney's fees lacks support in the law and was
unfounded, arbitrary, capricious, and an abuse of discretion.

This Court may reverse an agency decision made in excess of the statutory authority of
the agency. LC. § 67-5279(3). The Board's decision to award itself attorney fees is just such a
decision. "In order for attorney fees to be awarded pursuant to a statute, the statute must clearly
contemplate that particular remedy." Sanchez v. State Dept. of Correction, 143 Idaho 239, 243,
141 P.3d 1108, 1112 (2006) (citing Idaho Power Co. v. Idaho Pub. Util. Comm 'n, 102 Idaho
744, 751, 639 P.2s 442, 449 (1981) ("[I]t is clear that the)daho legislature has provided for the
award of attorney fees specifically when it so intends, and only when it so intends.")).
Here, Petitioner does not challenge the authority of the Board to investigate and prosecute
violations of the Act and to recover costs and fees incurred in the investigation and prosecution
of a licensee. See I.C. § 67-2609; IDAPA 24.18.01.525.

However, the Board's reliance upon

this same authority to support an award of attorneys' fees is misplaced: the language of Idaho
Code§ 67-2609, and IDAPA 24.18.01.525, is clear and unambiguous: it expressly authorizes a
fine, costs, and fees, only. IDAPA 24.18.01.525 ("The Board may order a licensed or certified
real estate appraiser to pay the costs and fees incurred by the Board in the investigation or
prosecution of the licensee for violation of Section 54-4107(1), Idaho Code.") There is no
provision for an award of attorneys' fees. Cf Sanchez, 143 Idaho at 243, 141 P.3d at 1112 ("the
statute must clearly contemplate that particular remedy.")

Consequently, although the Board

relies upon its authority to formulate rules "for adoption by the board" to recover costs and fees:
the fact of the matter is that the Board, even if it had the authority, did not formulate a rule for
the recovery of attorneys' fees.
To further illustrate the fallacy of the Board's position on this matter, there is a
distinction between the Board awarding itself fees, such as witness fees, which are specifically
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contemplated by Idaho Code § 54-4107(2), and the Board awarding itself attorneys' fees. Cf
Sanchez, 143 Idaho at 243, 141 P.3d at 1112. This distinction is particularly evident upon a

review of statutes authorizing the award of attorneys' fees in similar circumstances.

For

instance, Idaho Code § 54-1806A authorizes the State Board of Medicine to assess "costs and
attorney's fees against the respondent physician for any investigation and/or administrative

proceeding."(emphasis added); Idaho Code § 54-2059 authorizes the Idaho real estate
commission to "temporarily suspend or permanently revoke licenses issued under the provisions
of this chapter, issue a formal reprimand and impose a civil penalty in an amount not to exceed
five thousand dollars ($5,000), and assess costs and attorneys' fees for the cost of any
investigation and administrative or other proceedings against any licensee who is found to have
violated any section of the Idaho Code, the commission's administrative rules or any order of the
commission." (emphasis added).

That Board now seeks to interpret its own rules to include

attorneys' fees, despite the lack of a specific provision to this effect, is beyond the statutory
authority granted to the Board.
Similarly, the Board's reliance upon Ada County Highway Dist. By & Through
Fairbanks v. Acarrequi, 105 Idaho 873, 673 P.2d 1067 (1983), to support an award of attorneys'

fees in the present matter, is inapposite. See R. Pleadings, Second Supp., Attachment C, pg. 203.
Acarrequi was a condemnation case, not an administrative proceeding, and it was tried to the

district court. Therein, the district court awarded the prevailing party its attorney's fees pursuant
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to Idaho Rule of Civil Procedure 54 and Idaho Code 12-121. 2 Idaho Code § 12-121 does not,
however, provide authority for an award of fees in an administrative action such as the present
matter. See Sanchez, 143 Idaho at 243, 141 P.3d at 1112. As noted by the Court in Sanchez:
Idaho Code section 12-121 authorizes a court to award the prevailing party fees
"in any civil action" where the case was brought, pursued or defended frivolously.
Minich v. Gem State Dev., Inc., 99 Idaho 911, 918, 591 P.2d 1078, 1085 (1979).
This Court has clarified that Idaho Rule of Civil Procedure 3(a) "clearly declares
that 'a civil action is commenced by filing a complaint with the court.' " Lowery
v. Board of County Com'rsfor Ada County, 117 Idaho 1079, 1081, 793 P.2d 1251,
1253 (1990). Here, the matter before the district court was a decision of the
Commission made pursuant to the appeals provisions of the Personnel System Act
and brought before the district court by the filing of an appeal. Like the
proceedings in Lowery, these proceedings do not constitute a civil action
commenced by the filing of a complaint as required by Rule 3(a). See id. at 1082,
793 P.2d at 1254. Consequently, we conclude the Commission correctly ruled it
did not have authority under I.C. § 12-121 to award fees in this proceeding.
Id. Based upon the foregoing, the Board's reliance upon Acarrequi, a civil action, to establish
precedent for the theory that the Board has the authority to award attorneys' fees,
notwithstanding the absence of an authorizing statute or rule, is meritless.
The Board exceeded its authority in ordering Williams to pay attorneys' fees incurred by
the Board.

The language of Idaho. Code 67-2609, and IDAPA 24.18.01.525 is clear and

unambiguous: it expressly authorizes a fine, costs, and fees, only. There is no provision for an

22

In Acarrequi, the Court specifically noted "[w]e deem it necessary to adopt a new standard governing an
award of both attorneys' fees and costs, only as it relates to a condemnation proceeding." (emphasis added).
105 Idaho at 875, 673 P.2d at 1069. In Acarrequi, the Court also said that in deciding whether to award
attorney fees, the trial court "should" consider the following factors:
(I) "a condemnor should have reasonably made a timely offer of settlement of at least 90 per cent
of the ultimate jury verdict;"
(2) "an offer would not be timely if made on the courthouse steps an hour prior to trial;" and
(3) "[a]n offer should be made within a reasonable period after the institution of the action to
relieve the condemnee not only of the expense but of the time, inconvenience and apprehension
involved in such litigation, and also to eliminate the cloud which may hang over the condemnees
title to the property."
State ex rel. Smith v. Jardine, 130 Idaho 318, 320, 940 P.2d 1137, 1139 (1997) (quoting Acarrequi, I 05 Idaho at 878,
673 P.2d at 1072).
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award of attorneys' fees. Consequently, Williams requests that the Court reverse the Board's
decision to award itself any attorneys' fees.
D.
The Board's finding that the costs and fees ordered by the Board are not excessive
or unreasonable was unfounded, arbitrary, capricious, and an abuse of discretion.

By its' Memorandum Decision and Order, the Board awarded itself the entirety of its
requested attorneys' fees. As noted above, this decision exceeded the statutory authority of the
Board and should therefore be reversed.

Moreover, in awarding itself the entirety of the

requested amount of attorneys' fees and costs, the Board's decision was not supported by
substantial evidence or the record as a whole. In addition, and recognizing the enormity of the
hurdle to prevail on a claim that the Board abused its discretion, Petitioner submits that this case
presents just that factual scenario: In particular, that the Board, in awarding itself its own claimed
attorneys' fees and costs, grossly mischaracterized the number of claims that it actually prevailed
upon to apportion the claimed attorneys' fees and costs and further neglected to address the
unreasonableness of the amount of time expended by the Board when contrasted with that of
Petitioner's counsel. See R. Pleadings, Second Supp., Attachment H, pg. 10. Moreover, if, as is
evident in the record, the Board expended an excessive amount of time on this matter, the Board
should not be permitted to use the apportionment which it, by law, is required to do, as a means
to suggest that the Board has satisfied its obligation to review the reasonableness of the Boards'
request for attorneys' fees, fees, and costs as a whole.
In support of its decision to award itself the entirety of its own claimed attorneys' fees,
the Board relies primarily upon the Idaho Supreme Court's holding in Haw v. Idaho State Board
of Medicine, 143 Idaho 51, 13 7 P .3d 438 (2006). However, a close review of Haw reveals that

the Board's decision to award itself the entirety of its claimed attorneys' fees is not supported by
the record and is an abuse of discretion. First, the attorney fee award in Haw was made pursuant
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to Idaho Code 54-1806A(9), which specifically provides the board of medicine with the authority
to "assess[] costs and attorney's fees. "3 As noted above, there is no such authorizing statute
authorizing the Board's award of attorneys' fees in the instant matter.
Second, the Board's reliance upon Haw to support its decision is flawed: the Court in
Haw cautioned that while the board prevailed on a fairly small part of the allegations made, the
board did not prevail on the majority of its claims, and therefore, that an award of the entirety of
the fees incurred was not appropriate. Haw, 143 Idaho at 54-55, 137 P.3d at 441-442.
The guiding principle is that the sanction must be related to the discipline; LC. §
54-1806A(9) does not authorize an open-ended sanction simply because some
form of discipline has been imposed. The Board must engage in a meaningful
analysis of the charges made in relation to the charges upon which the Board was
successful. While the Board need not add up the allegations and calculate with
mathematical precision who won the most claims, there should be some analysis
of precisely how much time and effort went into proving the misconduct that
resulted in discipline. Here, the Board used what the hearing officer described as a
"shotgun approach" in making its allegations against Haw, who therefore felt it
necessary to present a full defense to every allegation. While the Board is entitled
to list as many violations as it thinks appropriate and supported by its
investigation, it must be mindful the doctor will, as a result, be forced to defend
against ev"ery one of the claims charged.
Id. at 54-55, 137 P.3d at 441-442. Consequently, the Court directed the board to "consider how
many of the claims the doctor prevailed on, the overall success in supporting the Board's
allegations and the amount of time and effort devoted to proving the claimed misconduct for
which discipline was imposed, as opposed to the total time spent in pursuing all of the
allegations." Id. at 55, 137 P.3d at 442 (emphasis added.)
Though the Board sought and received a restriction on Haw's use of injectable
hormones, it also sought discipline based on allegations of Haw's poor
handwriting, his use of lab testing, his stereotypical and incomplete charting and
record keeping, and his dealings with consultants. In light of the multiple
3

As noted by the Court in Haw, the Court must first determine whether an award of attorney fees is authorized by
the enabling statute. Based upon the language of J.C. § 54-1806A(9), the Court concluded that "this statute clearly
gives the Board authority to assess attorney fees as a sanction if grounds for discipline are found to exist after the
merits of all proceedings have been considered." 143 Idaho at 53, 137 P.3d at 440.
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allegations made, the Board cannot claim it was fully successful in what it was
seeking to achieve and, therefore, is entitled to all its fees and costs. In actuality,
the Board was successful on a fairly small part of the allegations made and the
Board should have taken that into account in assessing any sanction relating to
fees and costs.

Id.
Here, based upon the formula utilized by the Board, it is undisputed that the Board
awarded to itself attorneys' fees, fees such as witness fees, and costs incurred to prosecute
conduct the hearing officer found to be unsanctionable. Cf Haw, 143 Idaho at 55, 137 P.3d at
442.

Apart from asserting that that Board "engaged in a detailed and meaningful

apportionment," the record actually suggests that the Board gave no recognition to the fact that it
prevailed on only a fraction of the claims alleged. See R. Pleadings, Second Supp., Attachment

H, pg. 9). In particular, the Board gives itself credit for prevailing on Counts 1, 2, and 8, or 1/3 of
the "counts" alleged. See Id. However, this calculation is a gross misrepresentation of the actual
claims that the Board actually pursued against Williams. In the present matter, the Board, much
like the Board in Haw, engaged in a shotgun approach in making its allegations against
Williams, and subsequently failed to account for the fact that it did not prevail upon a significant
majority of these claims. Rather, the Board suggests that because the violations that were found
were "serious," that the claimed fees were reasonable. This logic and analysis lacks support in
the evidentiary record and in the law.
Pursuant to the Board's original complaint and amended complaint, the Board asserted 41
separate claims of violations against Williams which were encompassed within nine counts (i.e.
Count One - 1 claim; Count Two, 12 claims; Count Three - 4 claims; Count Four - 18 claims;
Count Five - 1 claim; Count Six - 1 claim; Count Seven - 2 claims; Count Eight - 1 claim;
Count Nine - 1 claim). See R. Pleadings at Docket No. 1. Williams prevailed on 37 of the
claims and the Board prevailed on 4 of the claims. See R. Pleadings at Docket No. 88; R.
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Pleadings at Docket No. 96. Thus, Williams prevailed on 90.24% of the claims alleged by the
Board. Yet, the Affidavit of Katherine Takasugi goes through a complicated allocation process,
but ultimately requests 44.63423% of the total fees charged to the Board be paid by the
Williams. See R. Pleadings at Docket No. 97, Pgs. 1242, 1245-46. In addition, the Board relies
upon the existence of Count 9, a claim that was dismissed, to conclude that it prevailed on 1/3 of
the claims asserted. See R. Pleadings at Docket No. 97, Exhibit A - Affidavit of Katherine
Takasugi, pg. 2,

if 4 ("For any work that applied generally to all counts the fees have been

allocated "1/3", since the State prevailed in three out of nine counts.").
In addition, as regards Count Eight of the Board's Amended Complaint, Williams
prevailed on three out of four of these allegations, and the Board's Final Order only references
an alleged failure to properly disclose the availability of sewer to the property. See R. Pleadings
at Docket No. 96. Ms. Takasugi's affidavit charges 100% of all time spent on exclusively Count
Eight and the other formulas used by Ms. Takasugi assume that the Board was fully successful in
Count Eight. See R. Pleadings at Docket No. 97,pgs. 1244-1246. To the contrary, the Board was
only successful on one out of four of its allegations. Thus, inclusion of I 00% of fees charged
relating exclusively to Count Eight, or incorporation of fees relating to Count Eight and other
counts and claims for which the Board was unsuccessful, is an abuse of discretion.
Thus, even though the Board only prevailed on less than 10% of its claims, it is asking
for 4 Yi times that equivalent amount for attorneys' fees, based purely upon a subjective
determination as to what claim each time entry related. Using a formula approach, as advocated
by the Affidavit of Katherine Takasugi, the calculation of attorneys' fees to be awarded to the
Board would be 9.7561 % times $48,528.99, for a total of $4,734.54.

The Board's decision to
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award itself the entirety of the fees and costs requested (by the Board) was arbitrary, capricious,
and an abuse of discretion.
b.

The Board's counsels' hours are excessive and unreasonable.

The Board further abused its discretion in determining that the amount of claimed'
attorneys' fees was reasonable because the amount of attorney time charged by the Board was
excessive.

In particular, the Board's counsel charged 860.44 total hours in relation to this

matter. See R. Pleadings at Docket No. 97, pgs. 1248-1283. The Respondent Tim Williams
counsel charged 271.90 hours to this matter. See R. Pleadings at Docket No. 99, pg. 1328. Thus,
the Respondent Tim Williams' counsel only billed 31.60% of the hours billed by the Board's
counsel.

The Board concluded that because of the proration the Board performed, that any

analysis of the reasonableness of the cost and fee request was unreasonable. This conclusion
lacks support in the law and in the facts. See R. Pleadings, Second Supp. Attachment H In
particular, the Board's decision to ignore the excessive amount of time charged to Petitioner,
prior to any proration applied thereto, fails to take into account the reasonableness of the request.
In large part, it appears that the excessive amount of time expended by the Board's
counsel was caused by the Board's own conduct:

Th~

Board's initial counsel in this matter were

Michael Gilmore and Melissa Moody. See R. Pleadings at Docket No. 97, pgs. 1248-1283. Then
in 2011, Mr. Gilmore and Ms. Moody were no longer affiliated with the matter and Katherine
Takasugi and Rob Adelson were assigned to the matter. Mr. Gilmore and Ms. Moody spent
years on this matter and had an extensive knowledge about the claims, defenses, and issues. This
knowledge base was lost when Mr. Gilmore and Ms. Moody were removed from the matter, and
many, many hours were necessarily incurred by Ms. Takasugi and Mr. Adelson to acquire this
equivalent knowledge base. Petitioner had nothing to do with this reassignment of counsel and
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should not be penalized or detrimentally affected in any way by this Board decision.

In

awarding itself attorneys' fees, the Board deemed the total requested fees, including duplicate
time to be "reasonable and appropriate." R. Pleadings, Second Supp., Attachment H, pg. 11. This
finding is unsupported by the record as a whole: that the board expended more than three times
the amount of time of Petitioner's counsel; that the Board awarded itself attorney fees for work
that was duplicative of work previously performed by the Board's counsel; and, that the Board
failed to account for any reduction in the amount of attorneys' fees charged to Petitioner for
claims which the Board did not actually prevail upon. The Board abused its discretion in failing
to take into account the foregoing in its award of attorney fees to itself
E. The Board's consideration of the Board's (admittedly untimely) Affidavit of Costs and
Fees was unfounded, arbitrary, capricious, and an abuse of discretion.

The Board abused its discretion in granting the Board's Motion to Extend Time to File
Affidavit of Costs and Attorney Fees. In particular, the Board, in its Final Order entered on
February 27, 2012, stated on page 3, that any request for attorneys' fees and costs by the Board
shall be made within thirty (30) days of the date of the Board's Final Order. See R. Pleadings at
Docket No. 96. Thus, this time period expired on March 28, 2012. On April 3, 2012, Marci

Rightnowar filed an Affidavit of Costs and Fees. See R. Pleadings at Docket No. 97. This
affidavit was undisputedly untimely. Accordingly, and pursuant to its own deadline, the Board
waived its right to claim attorney fees and costs. The Board's decision to excuse this failure,
absent a showing of "good cause," was an abuse of discretion.
IDAPA 04.1 l.Ol.741.02(a) requires that the Board either timely file its "necessary
papers", which the Board failed to do, or file a motion to extend the time to file for costs and
fees. On April 4, 2012, Petitioner filed his Objection to Award of Attorney Fees and Costs. See
R. Pleadings, Second Supp., Attachment A. On April 10, 2012, Petitioner filed his Supplement to
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Objection to Award of Attorney Fees and Costs, wherein Petitioner requested that the claimed
fees and costs be disallowed because the Affidavit of Fees and Costs was untimely pursuant to
the Board's own Final Order. See R. Pleadings, Second Supp., Attachment B. Prior or
contemporaneous to filing its Affidavit of Fees and Costs, the Board failed to file a motion to
extend time to file the Affidavit. Rather, on May 21, 2012, the Board filed its Response to
Respondent's Objection to Attorney Fees and Costs wherein the Board asserted that the request
for fees and costs could still be considered [by the Board] pursuant to IDAPA 04.l l.Ol.741.02(d)
which provides that "[t]he agency may exercise its discretion to consider and grant an untimely
filing for costs and/or fees for good cause shown." As of May 21, 2012, the Board had still not
filed a motion to enlarge time, despite its

r~liance

upon IDAPA 04.l l.Ol.741.02(a) and (d). It

was not until after Petitioner raised the lack of a pending motion to enlarge that the Board
conveniently elected to file its motion to enlarge, which it subsequently granted pursuant to its
Memorandum Decision and Order on Costs and Fees. See R. Pleadings, Second Supp.,
Attachments G and H. In so doing, the Board's determination that "based upon a review of the

totality of the circumstances, there is good cause for the

u~timely

filing of the State's Affidavit

of Costs and Fees," is (1) not supported by substantial evidence on the record as a whole; and (2)
arbitrary, capricious, or an abuse of discretion. (See Id. at Attachment H, pg. 12.)
By its Response to Respondent's Objection to Attorney Fees and Costs, the Board
acknowledges that the Order is clear and unambiguous, that it reviewed the Order, and that
Katherine Takasugi provided her affidavit to the Bureau 5-days prior to the deadline set forth in
the Board's own Order. See R. Pleadings, Second Supp., Attachment C, pgs. 8-14. Instead, the
Board asserted, and subsequently adopted pursuant to its decision, the claim that Ms. Peel, a
paralegal working with the team of attorneys working for the Board, failed to note the 30-day

PETITIONER'S BRIEF ON APPEAL RE: ATTORNEY FEES AND COSTS -19

000538

time limit: "[b]ecause of the Idaho Supreme Court's decision in Haw v. Board of Medicine, 143
Idaho 51 (2006), I focused on ensuring that the costs were apportioned and did not notice that the
Final Order gave the 30-day time period within which to file the affidavit of costs and attorney
fees rather than the 45-day time period provided in current final orders. " See R. Pleadings

Second Supp., Attachment D, Affidavit of Lori Peel is Support of State's Response to
Respondent's Objection to Attorney Fees and Costs, ii 7. However, no "current final orders"
were provided to support this assertion. In addition, upon review of the invoices attached to the
Affidavit of Costs and Fees, each of the "costs" claimed were known to the Bureau months, if
not years, before the deadline set by the Board. See R. Pleadings at Docket No. 97, Exhibits.4

There exists no "good cause" for the assertion that the Bureau could not have timely filed
the Affidavit of Fees and Costs pursuant to the Board's Order. Moreover, there can be no
argument that, out of the team of attorneys assigned to work on this case who spent more than
860. hours to prosecute this case, that Ms. Peel's calendaring mistake, which appears to be
personal to Ms. Peel since Ms. Takasugi timely provided her Affidavit to the Board, excuses the
Board's failure to comply with its own scheduling deadline. In this regard, it is particularly
noteworthy that the 30-day deadline set by the Board, and then missed by the Board, was far in
excess of the default 14-day deadline set forth in IDAPA 04.1 l.Ol.741.02(a).
Moreover, there is no assertion that the 30-day deadline, set by the Board itself, was
anything other than conspicuous. In fact, that Ms. Takasugi complied with the deadline and
submitted her Affidavit is evidence of the fact that at least one of the attorneys for the Board
4

In particular, Exhibit B, Invoices from Uranga and Uranga were marked received by the Bureau no later than
October 26, 201 O; Exhibit C containing invoices from Sherer and Wynkoop, LLP were marked received by the
Bureau no later than January 4, 2012; Exhibit D, Invoices for Denise Graham for court reporting services and
transcripts were received by the Bureau in or around December, 8, 2011; Exhibits E and F relate to Invoices from
Integrity Appraisal, the majority of which were marked received by the Bureau in 2007 and the most recent marked
received by August 29, 2011; Exhibit G is an Affidavit of Witness Expenses signed September 9, 2011; Exhibit H
appears to be an undated invoice for Investigator services provided by Cindy Stephenson between 2006 and 2007.
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recognized the deadline. See R. Pleadings, Second Supp., Attachment C. Upon receipt of Ms.
Takasugi's Affidavit, it would seem reasonable that at least one other attorney for the Bureau or
Ms. Peel would have taken immediate action to ensure that the same was timely filed with the
Board.

That the Bureau then failed to take any action with respect to the motion,

notwithstanding the notice provided in the Order and the receipt of the Takasugi affidavit, until
April 3, does not merit a finding of "good cause" or "excusable neglect" as contemplated by
IDAPA 04.1 l.Ol.741.02(d).
The Idaho Supreme Court in In re SRBA, 149 Idaho 532, 237 P.3d 1, (2010), expressly
rejected a similar argument:
The Bedkes urge that the confusion they suffered due to the combined
recommendation and order, coupled with the February 28 calendar entry, excuses
their untimely filing of their notice of challenge and that pursuant to I.R.C.P.
55(c) the court should have heard their challenge .... Consistent with the express
terms of I.R.C.P. 6(b), this Court reviews a trial court's decision whether to grant
a motion for enlargement for abuse of discretion. Wheeler v. Mcintyre, 100 Idaho
286, 289, 596 P.2d 798, 801 (1979).
We are unable to conclude that the district court abused its discretion by denying
the Bedkes' motion to deem their challenge as timely filed. The district court
noted that the special master's order denying the Bedkes' motion to alter or amend
and recommending attorney fees "clearly and unequivocally separates the order
on the motion to alter or amend from the special master's recommendation on
costs and fees." The district court continued, stating:
. . . Had Bedkes checked the docket sheet or the register of actions for the case
they would have seen entries for both the order denying the motion to alter or
amend and the special master's recommendation with objection deadline.
More importantly, the district court noted that the Bedkes need not have consulted
the register of actions or the court's docket sheet, since they were parties to the
subcase and had actual notice of the special master's actions, which were clearly
delineated. The district court concluded that "the Bedkes are not new to the SRBA
process and have previously filed a challenge to the Presiding Judge. The Court
does not find the Bedkes' alleged confusion to be reasonable under the
circumstances.
Id. at 538-539, 237 P.3d at 7-8.
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The Board, in its decision to grant its own untimely Motion to Enlarge Time, in order to
consider its untimely Affidavit of Costs and Fees, failed to take into account any of the factual
and legal arguments raised by Petitioner. Instead, the Board determined that "it is simply not
reasonable for a mistake made in good faith to deprive this Board of its authority to impose
discipline it feels reasonable and just in the circumstances, not only on the basis of carrying out
its disciplinary authority, but also for the benefit of the licensees who support the Board's
operations." See R. Pleadings, Second Supp., Attachment H, pg. 12. That the Board now seeks to
justify its conduct "for the benefit of the [other] licensees" is irrelevant to the determination of
whether "good cause" exists for the act of the belated filing of the Affidavit of Costs and Fees,
and is a patent abuse of discretion.
Finally, the assertion that Petitioner is not prejudiced by the Board's consideration of its
untimely request for attorney fees and costs is untenable:
afforded to Petitioner in this matter is evident:

Instead, the lack of due process

The Board's Final Order was clear and

unambiguous and required the Board to file its Affidavit of Costs and Fees within 30 days, at
which time Petitioner was to be afforded an opportunity to object and request a hearing.
Consistent with the Board's Order, Petitioner did just that by his Objection, wherein he requested
a hearing. See, R. Pleadings, Second Supp., Attachment A. Instead of setting the matter for
hearing, as set forth as the required procedure in the Final Order, the Board requested, and not
surprisingly the Board granted to itself, an opportunity to brief the issue and to submit additional
evidence to support its failure to timely file its Affidavit. Having given itself an opportunity to
attempt to cure its own mistake, the Board ultimately entered its Memorandum Decision and
order on Costs and Fees on August 2, 2012, wherein the Board adopted, in full, its own
arguments made with respect to the reasonableness of the fees and costs requested, as well as the
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"good cause" for its failure to comply with a deadline of its own making. To suggest that
Petitioner was provided with a meaningful opportunity to respond to the Board's arguments is
tenuous, at best. As illustrated herein, the Board's decision to extend its deadline in order that
other licensees not be punished for the Board's [in]actions is not supported by substantial
evidence in the record as a whole, and is arbitrary, capricious, and an abuse of discretion.
F. The Board's consideration of the Affidavit of Lori Peel and Affidavit of Dennis
Stevenson, filed May 21, 2012, was unfounded, arbitrary, capricious, and an abuse of
discretion.

The Board's consideration of the Affidavit of Lori Peel and Affidavit of Dennis
Stevenson, filed May 21, 2012, was unfounded, arbitrary, capricious, and an abuse of discretion
because the Board failed to identify a factual or legal basis for the consideration of the same at
this point in the proceedings. The Board's Final Order permitted the Board to file an Affidavit of
Costs and Fees within 30-days.

The Affidavit of Lori Peel and the Affidavit of Dennis

Stevenson were both filed beyond the 30-days permitted pursuant to the Board's Order.

IV.

OTHER ISSUES RELATING TO THE APPEAL

Petitioner Timothy Williams defers the Court to his Notice of Appeal, the Petitioner's
Brief on Appeal, Petitioner's Reply Brief on Appeal, and the Agency record as to the other issues
raised and the arguments related thereto.

DATED this

.D~ofNovember, 2012.
JONES+ GLEDHILL+ FUHRMAN+ GOURLEY,

P.A.

By:
Kimbell D. Gourle
Attorneys for Petif
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Bruce J. Castleton
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I.

STATEMENT OF THE CASE
For a recitation of the factual background of this case with respect to those issues before the
Court at this time, Respondent refers to its Memorandum Decision re: Costs and Fees entered on
August 2, 2012 (Second Supplemented Agency Record on Appeal, Attachment H), pp. 1-3.
Following the events as detailed in that document, the Respondent Board thereafter issued its
Memorandum Decision, from which Petitioner Williams now appeals.

II.
ARGUMENT

A.

Standard of Review on Judicial Review
The Respondent Board hereby refers to and incorporates herein by reference Section II.A of

its first Respondent's Brief filed in this matter. Additionally, the Board refers to its Memorandum
Decision re: Costs and Fees, pp. 3-4, Procedural and Legal Standard, and also hereby incorporates
that section herein.

B.

The Board's Decision to Award Attorney Fees Has a Solid Foundation in the Rules and
Statutes Governing the Board
In this present case, while Petitioner Williams "does not challenge the authority of the Board

to investigate and prosecute violations of the Act and to recover costs and fees incurred in the
investigation and prosecution of a licensee," (Petitioner's Brief re: Attorney Fees and Costs, p. 10),
Williams disputes that the term "fees" as found in LC.§ 67-2609(a)(6) andIDAPA24.18.0l.525.02
means attorney fees. In other words, although Mr. Williams does not contest the statutes and rules
that allow the Board to recover fees such as witness fees (Petitioner's Brief, p. 10), Williams does
not believe the term "fees" should be extended to attorney fees. In support of his argument Williams
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cites to two other regulatory board statutes that do specify the awarding of attorney fees (State Board
of Medicine and the Idaho Real Estate Commission).
Williams' arguments here are merely semantical, in that Williams is trying to place an
arbitrary limitation on the types of fees the Board may award. While he does not dispute that the
Board is entitled to award fees, Williams is asking this Court to dictate exactly what fees the Board
may or may not award. Attorney fees are plainly a common and necessary type of fees that are
associated with the investigation and prosecution of licensee violations. There is no reason given
the nature of the Board's work and the context of a licensee investigation and prosecution that
attorney fees-as opposed tQ other types of fees in this context, such as court reporter fees, hearing
officer fees, witness fees, and so forth-would be excluded from the types of fees that can be
awarded. There is no indication that the Legislature meant to specifically exclude attorney fees from
the types of fees that could be awarded.
Idaho statutes dealing with awards of attorney fees do not uniformly draw a blunt distinction
between attorney fees and other types of fees. For example, I.C. § 7-1028 (part of the Uniform
Interstate Family Support Act), is entitled "Costs and Fees," and allows for the payment of several
types of fees, including filing fees and attorney fees. Additionally, several Idaho statutes state that
attorney fees are to be taxed as costs, which under the Board's statutes and rules are also authorized
here. See, e.g., I.C. §§ 7-1028(2); 54-1929; 7-718 (as interpreted by Ada Co. Highway Dist., By and

ThroughFairbanksv. Acarrequi, 105 Idaho 873 (1983)); 52-411 (holdingthat"attorneyfees []shall
be recoverable by plaintiff as part of his costs of the lawsuit"); and 15-8-208 ("[e]ither the district
court or the court on appeal may, in its discretion, order costs, including reasonable attorney fees,
to be awarded"). That two other regulatory boards in Idaho have language specifically identifying

RESPONDENT'S BRIEF - 2.

000548

attorney fees as authorized in disciplinary proceedings does not take away the ability of this Board
to do so. To so hold would be inconsistent with numerous state statutes identified above.
More so, IDAPA 04.11.01. 741, Orders Regarding Costs and/or Fees (Rule 741) is instructive
here. This IDAP A section, governing the procedures of the Office of the Attorney General, is
adopted per se by the Board here through IDAPA 04.11.01.001.02 ("every state agency will be
considered to have adopted the procedural rules of this chapter unless the state agency by rule
affirmatively declines to adopt this chapter, in whole or in part"); see also IDAPA 23.20.01.003
(Idaho Bureau of Occupational Licenses procedural rules, adopting Attorney General procedural
rules), and IDAPA 24.18.01. 65 0 (Real Estate Appraiser Board adopting procedural rules ofthe Idaho
Bureau of Occupational Licenses). IDAP A 04.11. 01. 741.01 specifically states: "This rule provides
procedures for considering requests for costs and/or fees (including attorney fees) when an agency
has authority to award costs and/or fees under other provisions oflaw." As such, the very procedural
rules that govern the Board state that a provision of law that grants an administrative agency the
authority to award costs and fees includes a right to award attorney fees.
Williams cites to Sanchez v. State, Dept. ofCorrection, 143 Idaho 23 9, 24 3 (2006) in support
of his argument. However, Sanchez does not support Williams' claim here. In Sanchez the Idaho
Supreme Court found that, among other things, the phrase "such other remedy as may be determined
to be appropriate" from I. C. § 67-5 316(4) was not specific enough to authorize an award of attorney
fees. However, the present language at issue in the present case-that the "Board may order a
licensed or certified real estate appraiser to pay the costs and fees incurred by the Board in the
investigation or prosecution of the licensee"-is not ambiguous, but specifically grants the Board
authority to award costs and fees in this case.
RESPONDENT'S BRIEF - 3.
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Williams has not established any valid reason why this Court should find that the term "costs
and fees" excludes attorney fees, and accordingly this Court must find that the Board's decision to
award attorney fees has a proper foundation in the law.

C.

The Board's Costs and Fees Award Were Not Clearly Excessive or Unreasonable
Williams contends that the Board's decision to award $34, 131.17 in fees and costs incurred

in his investigation and prosecution is excessive and unreasonable. William argues: (1) that the
Board has mischaracterized the number of claims upon which it prevailed to apportion attorney fees
and costs; and (2) that the amount of time expended by the prosecution, when compared to the time
spent by Williams' own counsel, is excessive. Williams' claims do not establish an abuse of
discretion by the Board in apportioning and awarding attorney fees and costs.

1.

The Board's Decision Was in Compliance With the Directives of Haw

In the present case, the Board used the guiding principles of the case Haw v. Idaho State
Board ofMedicine, 143 Idaho 51 (2006) in determining how to award fees and costs in this case.

In Haw the Idaho Supreme Court reviewed the Board of Medicine's award of attorney fees against
a licensee in a disciplinary case. The Board in that case had granted itself a full attorney fee award
despite the fact that very few of the original charges against the licensee had ultimately been found
to be valid, declining the licensee's request to apportion the attorney fee award based on the number
of charges found to be valid. On judicial review, the district court vacated this award, finding that
although "the numerical count of claims won or lost was not dispositive, [it] concluded the record
clearly showed the Board prevailed in part and lost in part. As the Board engaged in no analysis as
to the relative significance of the claims won or lost, the district court concluded that Board failed
to establish its entitlement to costs and attorney fees." 143 Idaho at 53.
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On appeal to the Supreme Court, that court determined that an administrative board "must
engage in a meaningful analysis ofthe charges made in relation to the charges upon which the Board
was

succ~ssful.

While the Board need not add up the allegations and calculate with mathematical

precision who won the most claims, there should be some analysis of precisely how much time and
effort went into proving the misconduct that resulted in discipline." 143 Idaho at 54. The Idaho
Supreme Court then directed that "the Board should consider how many of the claims the doctor
prevailed on, the overall success in supporting the Board's allegations and the amount of time and
effort devoted to proving the claimed misconduct for which discipline was imposed, as opposed to
the total time spent in pursuing all of the allegations." Id.

In the present case, the Respondent Board has done just as the Haw Court has directed. It
did not award itself a total amount of fees and costs. Rather, it conducted a meaningful analysis of
those claims upon which the Board prevailed and those upon which Williams prevailed. Pages 7
through 11 of the Board's Memorandum Decision re: Costs and Fees are dedicated to the Board's
analysis of these very issues. The Board plainly looked at the total number of counts initially
brought against Williams and how those counts ultimately stood. Contrary to Williams' contention
that the Board did not consider the actual number of claims contained within each overall count, the
Board derived specific formulas for dealing with each count in considering the number of claims the
Board had prevailed on within that count. More so, the Board's analysis of these factors extended
not just to attorney fees, but to specific costs as well, including the nature of individual costs and
how they applied specifically to the counts brought against Williams.
Significantly, in reaching its decision on attorney fees and costs, the Board considered the
fact that the Board had imposed significant discipline upon Mr. Williams-revocation of his
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license-due to the serious nature of the claims upon which the Board had prevailed. The Board
specifically found deliberate and substantial misrepresentations and dishonesty by Williams in Count
I that in and of itselfjustified the revocation of his license. See Memorandum Decision re: Costs and
Fees, p. 8. This fact in and of itself is significant given Haw's directive that "the sanction bear[] a
reasonable relationship to the conduct warranting discipline." 143 Idaho at 55 (compare to the facts
in Haw, in which the Board's numerous allegations of misconduct were largely insignificant, such
as illegible handwriting, incomplete and stereotypical charting, etc.).

In objecting to the Board's conclusion on this matter, Williams is asking this Court to engage
in what the Haw court found to be unnecessary: adding up the claims and calculating with
mathematical precision who won the most claims. 143 Idaho at 54. To the contrary, Haw requires
the Board to engage in a "meaningful analysis" and to take into account its overall success in
apportioning fees and costs.

The Board has complied with the directions in Haw and the

apportionment of fees and costs is not an abuse of discretion. 1 Clearly the Board here perceived that
its decision with respect to fees and costs was discretionary (see Memorandum Decision re: Costs
and Fees, p. 4)(acknowledging that the Board's decision was being made pursuant to its discretionary
authority). The Board acted within the outer limits of its discretion and consistent with legal

1

The Haw Court established:

While this Court has been confronted with the question of whether a certain agency action
constitutes an abuse of discretion, we have not expressly articulated the standard to be applied when
making that determination. We now clarify that an appellate court reviewing agency actions under
the APA must determine whether the agency perceived the issue in question as discretionary, acted
within the outer limits of its discretion and consistently with the legal standards applicable to the
available choices, and reached its own decision through an exercise of reason.
143 Idaho at 54.
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standards applicable to the available choices, as demonstrated above. And, the Board clearly
undertook an exercise of reason in reaching its decision, as evidenced by the analysis in the
Memorandum Decision itself.

2. - The Board's Counsel's Hours Were Not Excessive or Unreasonable
Petitioner Williams argues that because the cumulative hours claimed by the prosecution
counsel is greater than the number incurred by his own counsel, that the prosecution hours are
excessive and unreasonable. Specifically, Williams contends that because prosecution counsel for
the Board changed during the pendency of the proceeding, that this turnover and the necessary time
it took new counsel to become familiar with the case should reflect some sort of discounted award
in attorney fees.
The Board declined to adjust its award based on these factors. Instead, the Board determined
that it did not believe "the total number of hours given the nature of the case are unreasonable,
especially considering the hourly rate charged by the State's attorneys, the nature and complexity of
the case, and the fact that [Williams] is only responsible to pay less than 50 percent of the total
amount due." Memorandum Decision, p. 10. More so, with respect to Williams' arguments
regarding turnover in prosecution counsel, the Board found that "considering the fact that the State's
attorneys did contribute to the prosecution of this matter; that the significant delay in the case
resulting from Respondent's appeal2 would have required some additional case review by counsel;
and since the amount of their fees constitute less than 12 percent of attorneys' fees sought, said
amounts are deemed reasonable and appropriate." Id, at 11.

2

This appeal was the first judicial review in this case with Judge McKee, with a subsequent appeal
to the Idaho Supreme Court, which found the appeal premature given the posture of the case.
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The Board's analysis and conclusions are reasonable. Turnover of counsel is not uncommon
in cases that span seven years, particularly where it is the Idaho Attorney General's office that
handles the prosecution.

In this present case, attorneys Michael Gilmore and Melissa Moody

initially handled the case and spent a total of 97.87 hours, whereupon attorneys Rob Adelson and
Kathy Takasugi assumed responsibility and spent a combined 738.47 hours on the case. See
Affidavit of Cost and Fees, Exh. A, p. 39 of 40 (Agency Record on Appeal, Tab 88). As the Board
duly noted, the time spent by the initial two attorneys is very small in comparison to the time spent
by the final two attorneys who eventually handled the case. Williams does not assert how much time
he believes should be deducted based on this turnover, nor does he explain a basis for such. More
so, the delay in this case caused by Williams' own initial petition for judicial review and subsequent
appeal cannot be penalized against the Board. Thus, the Board's findings must be upheld.

D.

The Board's Consideration of the Affidavit of Costs and Fees Was Not an Abuse of
Discretion
Williams objects to the Board's decision to consider the Affidavit of Costs and Fees that was

provided six days after the original deadline given by the Board to do so. Williams argues this was
an abuse of the Board's discretion. The Board disagrees.
IDAPA 04.11.01. 741.02(d) provides: "The agency may exercise its discretion to consider and
grant an untimely filing for costs and/or fees for good cause shown." Upon analyzing Williams'
objections to the late filing, and in the discretion afforded it, the Board determined there was good
cause shown for the untimely filing, and allowed it to be considered. First, the Board found that
Williams had suffered no actual prejudice by having the late filing considered. Williams was
allowed to fully brief his objections, and he was given full and timely notice of the Affidavit of
Katherine Takasugi before the deadline expired. The delay in filing was only six days, and the Board

RESPONDENT'S BRIEF - 8.
000554

found that the reason for the delay-an error in calendaring due to the Board's not utilizing the typical
45-day period normally used for such orders-was excusable. And significantly, the Board found that
to deny the costs and fees because of the missed deadline would be unjust given the nature of the
Board's disciplinary authority and the licensees it serves. See Memorandum Decision, pp. 11-12.
Here again, the Board did not abuse its discretion in allowing the untimely filing for fees and
costs, where it: (1) understood that its decision on this matter was one of discretion (relying upon
IDAPA 04.11.01.741.02(d), which specifically identifies this as an issue of discretion); (2) acted
within the outer limits ofits discretion and consistent with legal standards applicable to the available
choices (where the Board was permitted by rule to allow the untimely filing for fees and costs based
on~ finding

of good cause); and (3) the Board clearly undertook an exercise of reason in reaching

its decision, as evidenced by the analysis in the Memorandum Decision. See Note 1, supra.

E.

The Board's Consideration of the Peel and Stevenson Affidavits Was Appropriate
Finally, Williams objects to the Board having considered the Affidavits of Lori Peel and

Dennis Stevenson, claiming that because they were filed beyond the 30-day deadline for filing for
fees and costs they should not have been considered. Such a contention is without merit. The Peel
and Stevenson affidavits were specifically filed in support of the State's response to Williams'
objections to attorney fees and costs. See Second Supplemented Agency Record on Appeal,
Attachments D and E. Both affidavits were filed in response to Williams' objections that were based
on the untimeliness of the filing for fees and costs. As such, to say that these affidavits, which were
submitted to establish a good cause for the untimeliness of the application for fees and costs, should
have been filed before the application became untimely, is illogical.
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More so, Williams was given more than adequate opportunity to address the substance of
these affidavits, and he did so through a Reply in Support of Objection to Award of Attorney Fees
and Costs (Second Supplemented Agency Record on Appeal, Attachment F), and his Objection to
the State's Motion to Extend Time to File the Affidavit of Costs and Fees (Second Supplemented
Agency Record on Appeal, Attachment G). Thus, there can be no error in the allowance of the Peel
and Stevenson affidavits.

III.
CONCLUSION
For the reasons stated above, Petitioner Williams has failed to show that the Board was not
entitled to make an award of attorney fees in this case, or that the Board abused its discretion in the
amount of fees and costs it determined to award, or in considering the application for fees and costs
made. As such, the Court must deny the Amended Petition for Judicial Review.
DATED this 14th day of December, 2012.

BY.0"":i--~~----=;;__~~~~=-'~~~~~

B ce J. Castleton, Of the Firm
Attorneys for Respondent
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COMES NOW Timothy Williams ("Williams" or "Petitioner"), by and through his
counsel of record, the law firm of Jones +Gledhill +Fuhrman + Gourley, P.A., and hereby
submits his Brief in reply to the Board of Real Estate Appraisers' Brief Re: Attorney Fees and
Costs filed on or about December 14, 2012.

I.

INTRODUCTION and ANALYSIS

By its Respondent's Brief Re: Attorney Fees and Costs, the Respondent, the Board of
Real Estate Appraisers ("the Board"), contends that, despite the lack of a statute specifically
providing for an award of "attorney" fees, that its regulations should be interpreted to include the
same. However, the law in Idaho is clear that "attorney fees may be awarded only where
specifically provided by statute or contract." Idaho Power Co. v. Idaho Pub. Utilities Comm'n,
102 Idaho 744, 750, 639 P.2d 442, 448 (1981) (emphasis added); See also Sanchez v. State Dept.
of Correction, 143 Idaho 239, 243, 141 P.3d 1108, 1112 (2006). The Board's own Brief on this

matter is particularly illuminating where, on page 3, the Board has actually written language into
its' own authorizing regulation. ("IDAP A 04.11.01. 741.01 specifically states: 'This rule provides
procedures for considering requests for costs and/or fees (including attorney fees) (sic, should be
[including attorney fees]) when an agency has authority to award costs and/or fees under other
provisions of law.' "Respondent's Brief, pg. 3.) That the Board was required to write-in the
language regarding "attorney" fees is, in point of fact, the very reason the Board is not entitled to
recover the same. The language of Idaho Code 67-2609, and IDAPA 24.18.01.525, is clear and
unambiguous: it expressly authorizes a fine, costs, and fees, only. There is no provision for an
award of attorneys' fees. Accordingly, the Board's decision to

aw~d

itself attorney's fees lacks

support in,the law and was unfounded, arbitrary, capricious, and an abuse of discretion.
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As to all other issues and matters raised by Petitioner pursuant to his Notice of Appeal
and Petition of Judicial Review filed on or about February 28, 2012, and his First Amended
Notice of Appeal filed on August 17, 2012, Williams hereby incorporates by this reference his
Brief on Appeal re: Attorney Fees filed November 15, 2012, as well as his Brief on Appeal filed
May 24, 2012 and Reply Brief on Appeal, filed July 20, 2012.
DATED this

l/~ay of January, 2013.
JONES+ GLEDHILL+ FUHRMAN+ GOURLEY,

P.A.

By:
Attorneys

ley, Of the Firm
etitioner, Timothy Williams
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CERTIFICATE OF SERVICE

~ay of January, 2013, a true and correct copy of the

I HEREBY CERTIFY that on the
foregoing docwnent was served as follows:
Roger J. Hales
Bruce J. Castleton
NAYLOR & HALES, P.C.
950 Bannock St., Ste. 610
Boise, ID 83702

[ ] First Class Mail
[ ] Hand Delivery
Facsimile
[ ] Overnight Delivery

J>1
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

TIMOTHY WILLIAMS,
Petitioner,
vs.
THE IDAHO STATE BOARD OF
REAL ESTATE APPRAISERS,
Respondent.

)
)
)
)
)
)
)
)
)
)

Case No. CV-OC-2012-03455
MEMORANDUM DECISION, ORDER
AND APPELLATE JUDGMENT

~~~~~~~~~~~~~~-)

This is a petition seeking judicial review of a final order of the Idaho State Board of
Real Estate Appraisers (the Board). For the reasons set forth hereinafter, the Board's decision
will be affirmed.

FACTS AND PROCEDURAL BACKGROUND
The following facts and procedural history are derived from the Board's brief and
appear to be essentially undisputed:
... Timothy Williams appeals to this Court the February 27, 2012 Final Order ..
. of Respondent Idaho State Board of Real Estate Appraisers . . . which Final
Order found Williams had committed four (4) violations of the laws and
regulations governing real estate appraisers in Idaho. The Final Order
accordingly revoked Williams' real estate appraiser licen[s]e, imposed fines in
the amount of $4,000, and ordered Williams to pay the Board's costs and
attorney fees in the investigation and prosecution of the four violations found by
the Board ...
Williams was a licensed Certified General Appraiser subject to the laws and
regulations of Idaho governing real estate appraisers. In November 2007 the
Board, through its prosecutor, the Office of the Idaho Attorney General, filed a
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Complaint against Petitioner Williams before the Board alleging numerous
violations of the statutes and rules governing real estate appraisers in Idaho 1 ...
These allegations include claims that Williams had improperly accessed an
online real estate appraisal bid system operated by Wells Fargo (the RETECHS
system) without authorization using the usemame and password of other licensed
appraisers; that Williams had failed to personally inspect numerous properties
while certifying that he had done so in the appraisal reports; that Williams had
failed to comply with requests for documentation by the Board; and that
Williams committed several errors and made misrepresentations in a real estate
appraisal on two properties near Donnelly, Idaho. Williams contested these
claims and the matter was submitted to a Hearing Officer for a contested case
proceeding.
Early in the proceeding Williams raised as a defense an argument that the
complaints made against him by other real estate appraisers were not properly
certified as required by Idaho law. This issue was argued before the Hearing
Officer, who found for the Board ... The Board then certified this issue for an
appeal through judicial review as an interlocutory order . . . and on judicial
review the District Court also found in favor of the Board, fmding no improper
procedure in the initiation of the claims against Petitioner Williams ... Williams
then appealed this decision to the Idaho Supreme Court, which ultimately held
that the issue was not ripe for review because the Board did not have the
authority to certify an interlocutory order for appeal. 2 The case was returned to
the Hearing Officer for further proceedings ...
After a period of factual discovery a hearing was held on the claims against
Petitioner, and the Hearing Officer subsequently issued his Findings of Fact,
Conclusions of Law, and Proposed Order . . . The Hearing Officer found that
Williams had violated Idaho law pertaining to real estate appraisers as to the
Wells Fargo RETECHS count; that Williams had failed to personally inspect.two
of the properties alleged in Counts Two through Five; and that Williams had
improperly stated the availability of sewer services with respect to the Donnelly
Appraisal.
The Board then reviewed the matter and adopted the Hearing Officer's Findings
in their entirety . . . The Board then voted to revoke Williams' license, impose
fines in the amount of $4,000, and require Williams to pay the Board's attorney
fees and costs with respect to the four violations found in the Final Order.
1

See Complaint (Agency Record - Exhibit 1).

2

In its decision, the Idaho Supreme Court held that the district court did not have jurisdiction to hear the petition
for judicial review, because no final order had been issued by the agency. The Supreme Court vacated the
decision and dismissed the appeal. The case was remanded to the district court "with instructions to dismiss the
petition for judicial review without prejudice." Williams v. State, 2010 Opinion No. 97, Docket No. 97, at 6
(Id.). A final order has subsequently been entered. See Agency Record-Exhibit 96.
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Williams then filed his current Petition for Judicial Review, asking this Court to
review the Board's Final Order. Respondent's Brief, at 1-3.
STANDARD OF REVIEW
Tue procedures concerning judicial review of Idaho state agency determinations are
set forth in the Idaho Administrative Procedure Act, as noted hereinafter:
(1) Judicial review of agency action shall be governed by the provisions of this
chapter unless other provision of law is applicable to the particular matter.
(2) A person aggrieved by final agency action other than an order in a contested case
is entitled to judicial review under this chapter if the person complies with the
requirements of sections 67-5271through67-5279, Idaho Code.
(3) A party aggrieved by a final order in a contested case decided by an agency other
than the industrial commission or the public utilities commission is entitled to judicial
review under this chapter if the person complies with the requirements of sections 675271through67-5279. I. C. § 67-5270.
In reviewing an agency's decision, an appellate court may not "substitute its
judgment for that of the agency as to the weight of the evidence on questions of fact." Idaho
Code § 67-5279(1). Instead, the court must defer "to the agency's findings of fact unless they
are clearly erroneous." Price v. Payette County Board of County Commissioners, 131 Idaho
426, 429, 958 P.2d 583, 586 (1998); Bennett v. State, 147 Idaho 141, 142, 206 P.3d 505,
506 (Ct. App. 2009).
Agency action must be affirmed on appeal unless the court determines that the
agency's findings, inferences, conclusions, or decisions are: (a) in violation of constitutional
or statutory provisions; (b) in excess of statutory authority of the agency; (c) made upon
unlawful procedure; (d) not supported by substantial evidence on the record as a whole; or
(e) arbitrary, capricious, or an abuse of discretion. LC. § 67-5279(3); Bennett, 147 Idaho at
142, 206 P.3d at 506. The party attacking the agency's decision bears the burden of
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demonstrating that the agency erred in a manner specified in section 67-5279(3) and that a
substantial right has been prejudiced. Price, 131 Idaho at 429, 958 P.2d at 586; Bennett, 147
Idaho at 142, 206 P.3d at 506. (emphasis added).
ANALYSIS
Timothy Williams (Williams) raises eighteen issues in this appeal but he does not
separately address each issue in the body of his brief. The Court, therefore, will address them
only as they are set forth in the body of his brief. 3
'

1. Janoush and Orman Investigations
In this assertion, Williams contends that "the board erred by failing to determine that
the Janoush investigation and Orman investigation violated Idaho Code § 54-4107 and were
initiated upon unlawful procedure." Petitioner's Brief on Appeal, at 14. Williams asserts that
"[t]he nine causes of action asserted in the Board's March 7, 2011, Amended Complaint were
not based upon a written, sworn complaint or upon motion as required by the clear and
unambiguous directive of Idaho Code§ 54-4107." Id.
In March 2011, LC. § 54-4107 did not require "a written sworn complaint or ... its
own motion" to "investigate the actions of any state license or certified real estate appraiser .
. .. "That language was deleted from the statute in 2008.
Williams, however, also appears to contend that the investigation of his real estate
appraisal practices, which were undertaken prior to 2008, were required to be initiated either

3

This Court is not obligated to consider issues that are not properly argued on appeal. See Bach v. Bagley, 148
Idaho 784, 790, 229 P.3d 1146, 1152 (2010) ("The argument shall contain the [party's] contentions with respect
to the issues presented ... the reasons therefor, with citations to authorities, statutes and parts of the transcript
and the record relied upon."); I.A.R. 35(a)(6). See also City of Boise v. Bench Sewer District, 116 Idaho 25, 26
n. l, 773 P.2d 642, 643 n. l (1988) (issue not fully briefed or argued is deemed abandoned).

MEMORANDUM DECISION, ORDER AND APPELLATE JUDGMENT- PAGE 4

000568

"upon a sworn written complaint or ... upon its own motion," pursuant to the statute as it
existed at the time.
This issue appears to have been addressed first by the board in its "order on
respondent's pending motions," which is dated July 30, 2008. See Agency Record (Exhibit
30). In that order, the hearing officer noted that "Respondent contends the disciplinary
Complaint should be dismissed because a letter of complaint sent to the Bureau of
Occupational Licenses was not a written sworn complaint or a motion by a Board of Real
Estate Appraisers initiating the investigation. Respondent contends that Count I which relates
to Mr. Janoush's letter violates Idaho Code § 54-4107 and IDAPA 24.18.01. Consequently,
he contends that Count should be dismissed." Order on Respondent's Pending Motions, at 2
(Agency Record - Exhibit 30). ·
In his decision, the hearing officer found that Williams' assertions were without merit
for the following reasons:
Idaho Code § 67-2602(1)4 allows the Idaho Real Estate Appraiser Board, by
written agreement, to contract with the Bureau of Occupational Licenses to
provide administrative or other services. Idaho Code§ 67-2604 further delineates
the terms and conditions which may be included in written agreements between
the Bureau of Occupational Licenses and administrative agencies. Idaho Code §
67-2609(a)(5) 5 allows the Bureau of Occupational Licenses to conduct
disciplinary hearings ...
Idaho Code § 54-4106(2) confers certain statutory powers on the Real Estate
Appraiser Board, including the authority to contract with the Bureau of
Occupational Licenses 'to act as its agent in its interest.' Idaho Code § 544

"The bureau of occupational licenses ... shall be empowered, by written agreement between the bureau and
each agency for which it provides administrative or other services as provided by law, to provide such services
for the ... real estate appraiser board ...." LC. § 67-2602(1).

5

"The bureau of occupational licenses shall ... pursuant to written agreement as provided in section 67-2604,
Idaho Code, exercise, in its name, or as authorized agent, but subject to the provisions of this chapter, the
following powers ... To conduct hearings on proceedings to revoke or refuse renewal of licenses, certificates or
authorities of persons exercising the respective professions, trades or occupations, and to revoke or refuse to
renew such licenses, certificates or authorities." LC. § 67-2609(a)(5).
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4106(2)(a). 6 Idaho Code 54-4106(2)(c) allows the Real Estate Appraiser Board
'to conduct investigations into violations of the provisions' of the Act ...
Pursuant to statutory authority, the Idaho State Real Estate Appraiser Board
entered into a written agreement with the Bureau of Occupational Licenses ...
[pursuant to the contract] the Bureau of Occupational Licenses is granted
authority to follow their complaint policy and procedure for investigating and
prosecuting disciplinary case[s]. Those contractual provisions provide that, when
'complaints against licensees' are received, the Bureau shall review the
complaints and decide whether further investigation is necessary. The Bureau of
Occupational Licenses is then granted authority to conduct investigations and
make a recommendation to the Board regarding possible action or refer the
investigation to a Deputy Attorney General who will serve as the Prosecuting
Attorney ...
In addition to statutory authority, the Bureau of Occupational Licenses and the
Real Estate Appraiser Board have adopted administrative rules . . . IDAP A
24.20.01.010 7 clearly distinguishes a 'Complaint' from a 'Formal Complaint.' A
'Complaint' is a written communication which advises the Bureau of alleged and
perceived acts or omissions which might justify disciplinary action. A 'Formal
, Complaint' is the document which initiates a hearing before a Board and charges
a licensee with acts or omissions under the laws administered by that Board . . .
IDAPA 24.20.01.100.05 8 provides that preliminary investigations are
confidential 'until a formal complaint is filed' and disclosure is also subject to
the Idaho Public Records Law which may require or limit disclosure either
before or after a formal complaint is filed ...
The second Motion to Dismiss is DENIED for the reason that the Bureau of
Occupational Licenses did follow their statutory, administrative and contractual
procedures and initiated the formal disciplinary Complaint by the filing of a

6

"There is hereby created in the department of self-governing agencies, a real estate appraiser board ... which
shall administer the provisions of this chapter . . . The board shall have, in addition to the powers conferred
elsewhere in this chapter, the following powers and duties ... To authorize, by written agreement, the bureau of
occupational licenses to act as its agent in its interest ... To conduct investigations into violations of the
provisions of this chapter." LC. § 54-4106(2)(a), (c).
7

"Complaint. A written communication in a form approved by the Bureau that contains the name, address, and
phone number of the complaining party, the name, address, phone number, and profession of the licensee
complained against, and a narrative of the facts and circumstances and perceived acts or omissions that may
constitute cause for disciplinary action against the licensee. The complaint must be signed by the complaining
party." IDAPA 24.20.01.010.04. "Formal Complaint. The document that initiates a hearing before the board and
charges a licensee with acts or omissions under the laws administered by the board." IDAPA 24.20.01.010.05.
8

"Preliminary investigations and papers obtained as part of an inquiry into a person's fitness to be granted or to
retain a license, certificate, permit, privilege, or registration shall be confidential until a formal complaint is
filed." IDAPA 24.20.01.100.05.
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sworn Complaint. Order on Respondent's Pending Motions, at 3-9 (Agency
Record - Exhibit 30).9
"Where an agency interprets a statute or rule, this Court applies a four-pronged test to
determine the appropriate level of deference to the agency interpretation. This Court must
determine whether: (1) the agency is responsible for administration of the rule in issue; (2)
the agency's construction is reasonable; (3) the language of the rule does not expressly treat
the matter at issue; and (4) any of the rationales underlying the rule of agency deference are
present. There are five rationales underlying the rule of deference: (1) that a practical
interpretation of the rule exists; (2) the presumption of legislative acquiescence; (3) reliance
on the agency's expertise in interpretation of the rule; (4) the rationale of repose; and (5) the
requirement of contemporaneous agency interpretation." Duncan v. State Board of

Accountancy, 149 Idaho 1, 3, 232 P.3d 322, 324 (2010). (citations omitted).
The Court finds that the Board is responsible for administration of the statutes and
rules at issue here. The Board's construction of the relevant statutes and rules is also
reasonable and practical. 10
Williams seeks to assert a too narrow reading of the pre-2008 operation of LC. § 544107. As noted by the hearing officer, a reading of this statute in conjunction with the other

9

j

See also Agency Record - Exhibit 90 ("Decision Regarding Respondent's Motion for Reconsideration");
Agency Record - Exhibit 96 ("Final Order").
·
10

"The cardinal rule of statutory construction is that where a statute is plain, clear and unambiguous, we are
constrained to follow that plain meaning and neither add to the statute nor take away by judicial construction.
Statutory interpretation always begins with an examination of the literal words of the statute. Unless the result is
palpably absurd, we must assume that the legislature means what is clearly stated in the statute. We must give
the words their plain, usual and ordinary meaning, and there is no occasion for construction where the language
of a statute is unambiguous. We furthermore must give every word, clause and sentence effect, if possible."
Poison Creek Publ~shing, Inc. v. Central Idaho Publishing, Inc., 134 Idaho 426, 429, 3 P.3d 1254, 1257 (2000).
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statutes and rules cited reveals that the Board possessed the ability to assign its complaint
authority to the Bureau of Occupational Licenses, which it clearly did here.
In sum, there is no merit in Williams' assertion that these investigations were initiated
upon unlawful procedure in that the Board did not act upon "a written sworn complaint or ...
its own motion .... "

2. "Wells Fargo RETECH Electronic Bidding System-Count One"
In this assertion, Williams takes issue with the Board's determination concerning the
conduct described in Count One of the complaint.
In his decision, the hearing officer made the following findings of fact concerning
Count One ("RETECH Access") (internal numbering omitted):
On January 20, 2005, Brad Janoush lodged a complaint with the Board against
Mr. Williams alleging tqat Mr. Williams engaged in misconduct by
inappropriately using the Wells Fargo Bank computerized appraiser bidding
system.
Mr. Janoush also filed complaints against Mr. Williams with the FBI and with
the Appraisal Institute.
Mr. Janoush and Mr. Williams are direct competitors with many of the same
clients.
Mr. Janoush is and has been a member of the Board since December 2008, and is
presently serving as Chairman of the Board. Since the Board's March, 2011,
meeting Mr. Janoush has· recused himself, on advice of the Board's attorney,
from any involvement in this matter in his capacity as a Board member.
The Wells Fargo RETECHS System ("RETECHS") was in operation during
2002. RETECHS was a computerized on-line bidding system for Idaho licensed
appraisers to present bids for appraisal work to Wells Fargo Bank by submitting
bids by e-mail to the Bank's website, including the dollar amount for the service
and the time to perform the service. Each eligible appraiser was provided a user
name and a ipassword by Wells Fargo under which the appraiser was invited by
e-mail from Wells Fargo to submit bids for Wells Fargo appraisal work. The user
name established by Wells Fargo was the first three letters of the submitting
appraiser's e-mail address. Testimony varied about how passwords were
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established. The most credible testimony was that passwords were initially
created by Wells Fargo but that appraisers could change the passwords for their
own accounts.
Mr. Williams accessed RETECHS on twelve to fifteen occasions using the user

names and passwords of appraisers Brad Janoush and/or Brad Knipe during
2002.
Mr. Williams was not authorized by Wells Fargo to access RETECHS using the
user names and passwords of Brad Janoush and Brad Knipe.
Mr. Williams was not authorized by Brad Janoush or Brad Knipe to access

RETECHS using the user names and passwords of Brad Janoush and Brad
Knipe.
Scott Calhoun observed Mr. Williams entering RETECHS under the usernames
and passwords of Brad Janoush and Brad Knipe.
Mr. Williams admitted to Tony Orman that he entered RETECHS under the
names and passwords of Brad Janoush and Brad Knipe.
Mr. Williams admitted in a March, 2003, deposition that he entered RETECHS

under Brad Janoush's user name and password.
Mr. Williams admitted to Dean Emmanuels that he entered RETECHS under
Brad Janoush's user name and password.
Mr. Williams admitted to Sam Langston, who was William's business partner at

the time of the admission, that he entered RETECHS under Brad Janoush's user
name and password ten to fifteen times. Mr. Williams further admitted to Mr.
Langston that his RETECHS access under the names of Brad Knipe and Brad
Janoush was a 'stupid' thing to do.
Sam Langston dissolved the business of Langston-Williams, Inc., after Mr.
Williams admitted to Mr. Langston that he had entered RETECHS under other
appraiser's user names and passwords. Mr. Langston terminated his business
relationship with Mr. Williams based upon his belief that Mr. Williams engaged
in inappropriate conduct by using other appraisers' user names and passwords to
enter RETECHS.
Access to RETECHS under the user names and passwords of other appraisers
provided Mr. Williams the opportunity to observe what other appraisers were
bidding on Wells Fargo's request for appraisal services, in terms of the dollar
amounts of other appraiser's bids and the other appraisers' estimated completion
times.
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Prior to 2002, the appraisal firm of Knipe, Janoush, Knipe dba Integra Realty
Resources ('KJK'), which included Brad Janoush and Brad Knipe as principals,
performed approximately $60,000-$70,000 worth of appraisal services annually
for Wells Fargo.
During 2002, when Mr. Williams accessed RETECHS under the user names and
passwords of appraisers Knipe and Janoush, twelve to fifteen times, the amount
of work provided to KJK by Wells Fargo was reduced. Wells Fargo officials
informed Mr. Janoush that the reason for the reduction of work was not lack of
quality work by KJK, but rather that KJK was being consistently under bid
another appraiser in terms of dollar amounts and shorter completion dates.
When Brad Janoush learned that Mr. Williams was entering RETECHS under
Mr. Janoush's user name and password, Mr. Janoush submitted a 'test' to Wells
Fargo by bidding $1,500 on a project for which he normally would have charged
$3,500-$3,800, and by including an unusually short completion date of three
weeks. Mr. Janoush later learned that he was under bid on price and the
completion time frame.
Brad Janoush was extremely angry about Mr. William's unauthorized use of Mr.
Janoush's user name and password. Mr. Janoush advised Mr. Williams that he
should leave town and if Mr. Williams did not, Mr. Janoush would see to it that
Mr. William's Idaho appraisal credentials were revoked.
Wells Fargo did not make a complaint and has not been contacted by the Board
with respect to RETECHS access by Mr. Williams. Findings of Fact,
Conclusions of Law and Recommended Order, at 4-7. (Agency Record - Exhibit
88).
Williams contends that "there is absolutely no evidence that [he] ever reviewed
another appraiser's bid on an appraisal project, changed his own bid in order to bid lower
than another appraiser, or received an appraisal project based upon his conduct." Petitioner's
Brief on Appeal, at 23.
The hearing officer specifically found that KJK lost a substantial number of appraisal
bids during the period when Williams was accessing RETECHS, due to being underbid.
During this same period, a "test" was conducted where an intentionally low appraisal bid was
submitted and that bid was also underbid.
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The hearing officer concluded that "[t]he only conceivable reason for Mr. Williams to
enter RETECHS twelve to fifteen times under other appraisers' user names and passwords
was so that Mr. Williams could observe what other appraisers were bidding on specific
appraisal projects. This permitted Mr. Williams the unfair advantage of knowing what his
competitors were bidding in violation of the confidentiality inherent in the password
protected bidding system. Mr. Williams' inappropriate RETECHS access defeated Wells
Fargo's purpose of preserving the confidentiality of bids in order to receive the lowest bid. It
provided Mr. Williams the opportunity to slightly underbid his competitors." Findings of
Fact, Conclusions of Law and Recommended Order, at 10.
Williams also asserts that "[n]one of what occurred rises to the level of a violation of
LC.§ 54-4107." Petitioner's Brief on Appeal, at 24. LC.§ 54-4107(1)(c) permits the board to
revoke or suspend the license of any appraiser for "[m]aking any substantial
misrepresentation, false promises or false or fraudulent representation."
Testimony was presented, 11 which the hearing officer found credible, that Williams
repeatedly accessed the RETECHS system using the names of other appraisers, without their
permission. This was a confidential system, 12 in the sense that the information that was
available was individualized to that particular user's account, and the hearing officer

11

See August 15, 2011 Hearing Transcript, at 237 ("Did you ask him how many times he had checked the
system under someone else's name?" "Yes ... He said between 12 and 15 times from roughly 2002 to 2004 or prior - excuse me, prior 2002 . . . He accessed Brad Janoush's account."). See also August Hearing
Transcript, at 365 (Scott Calhoun's testimony that in 2002 he observed Mr. Williams log into RETECHS as
Brad Knipe and Brad Janoush).
12

See, e.g., August 15, 2011 Hearing Transcript, at 363 ("And in your [RETECHS] account you would have the
opportunity to bid on various jobs, you'd be able to see the bids that you had submitted, and you would be able
to see the bids that you had been awarded that were still pending ...."); 365 (Testimony of Scott Calhoun that
he observed Mr. Williams log into RETECHS using someone else's usemame and password: "I was astonished
that he would even do this ... I immediately told him that he shouldn't be doing that ... that it was wrong to
log in as someone else. He logged out as Brad Knipe and logged back in as Brad Janoush.").
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concluded that he could discern no reason for Williams' behavior in accessing the system in
the names of other appraisers, except in an effort to obtain a competitive advantage over
them. Twelve to fifteen times certainly appears to indicate more than idle "curiosity," which
Williams asserts was his motivation. The use of another's access to RETECHS constitutes a
substantial misrepresentation under the statute.
There is substantial evidence in the record that Williams accessed the RETECHS
system by utilizing the user names and passwords of other appraisers, without their
authorization or permission. The hearing officer found that this conduct rose to the level of a
violation of I. C. § 54-4107 and the Court does not disagree with this conclusion, also noting
that since the statute does not require that the "substantial misrepresentation, false promises
or false or frauduleiit representation" result in pecuniary gain. 13

3. "Inspection of Properties - Counts Two and Three"
Williams' next contention relates to the Board's determination that he violated LC. §
54-4107 by signing appraisal certificates that he personally inspected properties when he
had not actually done ·so. Williams asserts that he was not required to personally inspect the
properties he appraised and that he did personally inspect these properties.
The hearing officer found the following facts in relation to this issue (internal
numbering omitted):
Tony Orman worked with Mr. Williams on numerous appraisals from about
2000 to June of 2006.

13

"Mr. Williams was present at the hearing and had an opportunity to deny the allegations regarding his
improper RETECHS access. He chose not to do so." Findings of Fact, Conclusions of Law and Recommended
Order, at 9.
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Mr. Williams generally did not accompany Mr. Orman when Mr. Orman
conducted on-site personal inspections of properties jointly appraised by Mr.
Williams and Mr. Orman.
Mr. Orman worked for Mr. Williams and did most of the research for their joint
appraisals. Mr. Williams was the supervisory appraiser and responsible for work
performed by Mr. Orman.
Mr. Orman and Mr. Williams co-signed the appraisal reports for property they
jointly appraised.
The appraisal reports co-signed by Mr. Orman and Mr. Williams contained
certifications that 'we have made a personal inspection of the property that is the
subject of this report.'

There was no evidence in the appraiser job files that Mr. Williams personally
inspected any of the properties identified in Counts Two through Five of the
Amended Complaint, which were jointly appraised by Mr. Williams and Mr.
Orman.
It is possible that Mr. Williams inspected the properties jointly appraised with
Mr. Orman at different times than Mr. Orman (with several exceptions).

Scott Calhoun worked for Mr. Williams, and did most of the research for
properties they jointly appraised. Mr. Williams was the supervisory appraiser and
responsible for work performed by Mr. Calhoun.
Mr. Williams generally did not accompany Mr. Calhoun on the site visits when
Mr. Calhoun made personal inspections of properties jointly appraised by Mr.
Williams and Mr. Calhoun.
Mr. Calhoun and Mr. Williams co-signed the appraisal reports they jointly
appraised.

The appraisal reports cosigned by Mr. Calhoun and Mr. Williams contained
certifications that 'we have made a personal inspection of the property that is the
subject of this report.'
There was no evidence in the appraiser files that Mr. Williams personally
inspected the properties identified in Counts Two through Five of the Amended
Complaint, which were jointly appraised by Mr. Calhoun and Mr. Williams.
It is possible that Mr. Williams inspected some of the properties jointly appraised
with Mr. Calhoun at different times than Mr. Calhoun inspected them (with
several inspections).
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In 2002, Mr. Calhoun asked Mr. Williams to remove the language which
certified that Mr. Williams personally inspected the appraised properties that
they jointly appraised based upon Mr. Calhoun's belief that Mr. Williams had
not personally inspected the appraised property. Mr. Williams refused to remove
this language from the appraisal reports.
On one occasion in 2002, Mr. Calhoun removed from an appraisal report the
certification paragraph which certified that Mr. Williams had personally
inspected the appraised property, based on Mr. Calhoun's belief that Mr.
Williams had not personally inspected the appraised property. Mr. Williams
replaced the joint certification language and threatened Mr. Calhoun that he
would not be paid if he refused to sign the appraisal report with the joint
certification language.

Mr. Calhoun was involuntarily terminated from employment by Mr. Williams
from the Langston & Williams, Inc. appraisal firm under circumstances that
resulted in litigation and considerable ill-will between Mr. Calhoun and Mr.
Williams.
Mr. Williams admitted to attorney Larry Prince in the presence of Scott Calhoun
'that he (Mr. Williams) had not, prior to the issuance of the appraisal report,
personally inspected the property identified in Exhibit 54, and in Count Two of
the Amended Complaint as Respondent's File No. Ol.1363i, known as the
ltupert Tri-Circle property in which Mr. Williams certified that he had personally
inspected the property.
Mr. Williams personally inspected the Tri-Circle property after the issuance of
the Tri-Circle appraisal report in order to prepare for a trial in which Mr.
Williams was scheduled to testify.
I

With respect to Exhibit 45, the Post Falls Property, identified in Count Two of
the Amended Complaint as Respondent's File No. 01.12800, it was highly
unlikely that Mr. Williams personally inspected the appraised property because
of the distance from Boise, the short time window to complete the appraisal, no
evidence in the job file that Mr. Williams personally inspected, and the fact that
Mr. Williams did not follow the office protocol of billing for the travel costs
associated with the appraisal. Findings of Fact, Conclusions of Law and
Recommended Order, at 11-14. (Agency Record-Exhibit 88).
The hearing officer
also noted "Counts Two through Five of the Amended Complaint
I
allege that Williams certified that he personally inspected 43 properties that he did not, in
:·

fact, personally' inspect. The State's expert, Jody Graham, and Williams' expert, Ted
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Whitmer, were in agreement that an appraiser is not obligated to personally inspect all
properties appraised, but if the appraiser certifies that he personally inspected, he must
personally inspect or be in violation of various USPAP 14 provisions." Id., at 14. The hearing
officer then concluded that Williams violated LC. §§ 54-4107(1)(c) and (e) by certifying that
he had personally inspected properties that he had not actually personally inspected. 15
Substantial evidence supports the hearing officer's findings that Williams falsely
stated that he had personally inspected properties. As noted by the hearing officer, Scott
Calhoun testified that there were certifications for appraisals that Williams signed stating that
he had inspected the properties, when he had not. August 16, 2011 Hearing Transcript, at
333. The certification stated ~'[w]e have made a personal inspection of the property that is the
subject of this report." Id., at 335, 339. He testified that Williams admitted to Mr. Prince that
"in fact, he hadn't inspected the property." Id., at 347. See also Id., at 358 ("And to your
knowledge did Mr. Williams personally inspect this property?" "No."); 359-60 ("I believe
without a shadow of a doubt that Mr. Williams did not inspect this property prior to signing
the certification and delivery of this appraisal report ... I traveled alone to the inspection, we
14

Uniform Standards of Professional Appraisal Practice.

15

The hearing officer found that "there are two cases where the Board has met its burden of proof that Mr.
Williams did not personally inspect appraised properties prior to issuance of the appraisal report. In ... an
appraisal conducted on a Post Falls property jointly by Mr. Williams and Mr. Calhoun, there was travel expense
documentation in the job file for Mr. Calhoun's travel expenses, but no travel expense documentation for Mr.
Williams' travel expenses. No documentation in the job file indicated that Mr. Williams inspected. There was a
very short timeframe to perform the appraisal. The normal protocol was for travel expenses to be deducted off
the top before the fee split between Mr. Williams and Mr. Calhoun. Therefore, if Mr. Williams had traveled
from Boise to Post Falls to inspect the property, Mr. Williams' travel expenses would have been first deducted.
There were no such travel expenses deductions made by Mr. Williams. This, combined with the very short time
frame for performing the appraisal, strongly suggest that Mr. Williams did not personally inspect the appraised
property prior to issuance of the appraisal report. Mr. William's certification that he inspected the appraised
property was a misrepresentation. Also with respect to the Tri-Circle property ... Mr. Williams admitted to
attorney Larry Prince that he did not personally inspect the appraised property prior to his issuance of the
appraisal report. Mr. Williams' certification that he inspected the appraised property was a misrepresentation."
Findings of Fact, Conclusions of Law and Recommended Order, at 18. (Agency Record - Exhibit 88).
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delivered it on a very tight time frame, and there was never any indication that Mr. Williams
flew to Spokane and flew back, he :p.ever provided any input . . . we never had any
discussions about various things in the market that would contribute to the appraisal report
that was delivered . . . there would have been a record of the travel receipt so that those
expenses could get deducted 'before the fee split between me, the associate, and Langston
Williams.").
Tony Orman also testified that the signed certification would state "we inspected the
property. We tried to change we inspected to Tony inspected Tim did not, and he changed it
back to we inspected." Id., at 265. See also Id., at 266 ("I know that one of my coworkers
changed it and he changed it back. My coworker was not happy because Tim had not seen
the site and it was important that he see it."). He testified that "I was by myself on 95 percent
of the inspections," yet Williams signed the certifications that they had both personally
inspected the properties on site, when he knew that he had not inspected them. Id., at 267.
He did not say anything about this because he "saw how my coworker was met with
the change and it didn't go over well, so I never said a word about it. I just did it ... I needed
a job." Id., at 267.

Mr. Orman stated that in reviewing the job files he did not see "any notes or sketches
o~

emails or any other documents which would suggest that Mr. Williams had inspected these

properties on site," even after searching through "all the files looking for them." Id., at 273.

See also Id., at 283 ("I have seen him work on appraisals where I would take the photographs
and he would print the appraisal out the next day, yet the property was 200 miles away.
There would be no way for him to leave, inspect the property, come back and write the
appraisal and print it the next day, yet he did."); 284-85 ("I know this one without a doubt ...
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It was a piece of land in Pocatello ... I went to Pocatello ... stayed in the Holiday Inn ... I

got up the next day, inspected the property I was appraising ... I went to the courthouse to
.

.

get the tax records and other information ... I took them back to the office, Tim put them in
his appraisal, it was printed out _the next day. There is no way that he could have left Boise,
went to Pocatello, do an adequate inspection and come back to Boise and finish that appraisal
in that time frame. It is just not humanly possible.").
1.C. § 54-4107(1)(c), as previously noted, provides for revocation or suspension of the
license of an appraiser who "mak[es] any substantial misrepresentation, false promises or
false or fraudulent misrepresentation."
l.C. § 54-4107(1)(e) provides for license revocation or suspension in reference to an
appraiser who is "negligent or incompetent, as defined in the uniform standards of
professional appraisal practices, in developing an appraisal, in preparing an appraisal report
or in communicating an appraisal."
Two witnesses testified that Williams was falsely certifying that he personally
inspected properties that were being appraised. In the Court's view, this would certainly
constitute a "substantial misrepresentation" or "fraudulent misrepresentation."
There was expert testimony presented that the USP AP does not require that the
appraised property be personally inspected. See Id., at 558 (Testimony of Jody Graham that
"there is no requirement under USP AP that physical inspection of property must be made in
order to prepare an appraisal report."). However, there was also expert testimony presented
that it would violate USPAP for an appraiser to certify that he had personally inspected the
property subject to the appraisal, when he actually had not. See Id., at 494-95 (Jody
Graham's testimony that if Mr. Williams certified that he inspected those properties on site
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actually had not done so, that would violate Rule 1-l(c) and Rule 2-l(a) of the USPAP.); 837
(Testimony of Ted Whitmer that the USP AP imposes no obligation to inspect but if you say
in the certification that you have inspected, you better have inspected.).
In sum, the Court finds substantial evidence supports the hearing officer's
determination that Williams violated LC. LC. § 54-4107(1)(c) and (e), by falsely certifying
that he had personally inspected appraised properties.

4. "Donnelly Appraisal - Count Eight"
Williams' next assertions concern the Board's determination that he violated LC. §
54-4107 in relation to his appraisal of certain property in Donnelly.
The hearing officer found the following facts in relation to this appraisal (internal
numbering omitted):
Mr. Williams conducted an appraisal of two adjoining properties located near
Donnelly, Idaho, at the request of U.S. Bank, which appraisal was dated
September 22, 2005 (the 'Donnelly Appraisal'), with September 27, 2005 being
the date for the opinion of the value.
One of the appraised properties was an approximately 5-acre parcel owned by
the Ralston family which had a direct frontage on W. Roseberry Rd.
The other property was an approximately 63-acre parcel owned by the Martin
family, which had access to W. Roseberry Road only through a 20-foot wide
driveway easement.
The two properties were likely made more valuable for future development as
one consolidated parcel as opposed to individual parcels because of the improved
access to W. Roseberry Road to and from the 63-acre parcel through the 5-acre
parcel.
In the Donnelly Appraisal, Mr. Williams opined rega,rding the combined value of
the 5-acre and 63-acre parcels which were under contract from two different
sellers to the same purchaser.
The 5-acre and 63-acres were located outside the Donnelly City limits but were
located within Donnelly City's area of impact.
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US Bank requested that the two parcels be appraised as one combined parcel.

Mr. Williams appraised the 63-acre parcel and the 5-acre parcel as one parcel,
and valued the resulting combined parcel at $75,000 per acre for a total appraised
value of $5, 100,000.

Mr. Williams retained the services of Mike Victory, an Idaho licensed residential
appraiser, to assist in Mr. Williams in preparation of the Donnelly Appraisal.
At the time the Donnelly Appraisal was prepared, Mr. Victory was licensed as a
Residential Appraiser, but was not licensed as a Certified General Appraiser and
was not qualified to prepare the Donnelly Appraisal. Mr. Victory was qualified
to assist Mr. Williams in preparing the Donnelly Appraisal.

Mr. Williams was fully responsible for the contents and conclusions of the
Donnelly Appraisal, as the Certified General Appraiser who co-signed the
Donnelly Appraisal report with Mr. Victory.

Mr. Victory did most of the background research for the Donnelly Appraisal.
At the time ·the Donnelly Appraisal was issued, there was a pressurized sewer
line in W. Roseberry Road adjacent to the appraised properties, but the sewer
line was at capacity and only one residential hook-up was permitted by the North
Lake Recreational Water and Sewer District (the 'Sewer District'). The Sewer
District's treatment plan was also at capacity, and it was contemplated by the
Sewer District that it would be at least two years before sewer capacity would
become available such that the appraised properties would be able to connect to
sewer services for multi-use development purposes. This was not reported or
analyzed in the Donnelly Appraisal.
Any connection to Sewer District sewer lines for multi-use development
purposes required annexation of the property into the Sewer District, a process
that generally took about two years for larger developments or eight months to
one year for smaller developments. This annexation process was not reported or
analyzed in the Donnelly Appraisal.
Prior to any annexations to the Sewer District, a sewer plant expansion was
necessary, a lift station would have to be built, and new sewer line constructed
for one to one and a quarter miles. This was not reported or analyzed in the
Donnelly Appraisal.
Without sewer service to the appraised properties, it was unlikely that a
developer would be able to obtain a land use approval for any development or
subdivision of the appraised properties.
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In the Donnelly Appraisal, the highest and best use for the appraised properties
was identified as mixed use. Sewer service was not available for a mixed use
property.
In the Donnelly Appraisal, Mr. Williams stated that 'the North Lake Sewer
District reported that water and sewer was across the road . . .' from the
appraised properties. The Donnelly Appraisal failed to clarify that only one
residential hook-up would be allowed from the appraised properties.

The statement in the Donnelly Appraisal that sewer was across was across the
road from the appraised properties was based on a telephone interview by Mr.
Victory with a Sewer District employee named John who reported to Mr. Victory
that sewer was in the road in front of the 5-acre parcel. Mr. Victory asked the
Sewer District employee only if sewer was available and did not inform the
Sewer District employee that the appraised properties were being considered for
mixed-use development. Mr. Victory was also told by a Donnelly City employee
and a real estate agent that sewer service was available to the appraised
properties.
Brad Klar, a principal of the buyer of the appraised properties, reported to Mr.
Victory that the buyer intended to connect to sewer at the manhole in front of the
5-acre property.
At the time of the Donnelly Appraisal, one of the MLS listings for the appraised
properties indicated that sewer 'needs approval.'
A sales brochure from Knipe Land Company, the listing real estate broker for the
63-acre parcel reported that water and sewer were 'nearby.'

Mr. Williams and Mr. Victory had difficulty identifying recent sales of mixed
use real property in the proximity of the appraised properties to be used as
appropriate comparable property in the Donnelly Appraisal.
Some of the comparables identified in the Donnelly Appraisal were much
smaller parcels than the appraised properties, and some of the comparables had
sewer service or had contracts for sewer service.
Mr. Victory spoke only with real estate agents regarding availability of sewer
service to the comparables and did not speak with the Sewer District about the
availability of sewer service to the comparables.

No price adjustment was made in the Donnelly Appraisal with respect to the
comparables which had sewer service, in comparison to the appraised properties,
which did not have sewer service for mixed use development.
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There was much land speculation in the Donnelly area at the time of the
Donnelly Appraisal because of the Tamarack development.
Property values in the Donnelly area were rapidly appreciating at the time of the
Donnelly Appraisal because of the boom related to the Tamarack development.
On October 26, 2004, the listing price of the 63-acre parcel was increased from
$2,520,000 to $2,835,000. On September 9, 2005, the listing price for the 63acre parcel was increased from $2,835,000 to $3.9 million, based upon the offer
that led to the Donnelly Appraisal. On October 26, 2005, a contract was entered
into for the purchase and sale of the 63-acre parcel for the sum of $3,863,000.

Mr. Williams reported in the Donnelly Appraisal the listing price for the 63-acre
parcel of $2,835,000, but did not report other listing, contract or offer prices.
The Donnelly Appraisal identified an annual time adjustment of 45% in the sales
comparison grid.
The 45% adjustment was an unusually high one-year price adjustment for an
Idaho property. Findings of Fact, Conclusions of Law and Recommended Order,
at 22-26. (Agency Record - Exhibit 88).
The hearing officer noted that "the Board's allegations may be summarized as: 1)
Failure to properly analyze sewer service availability to the appraised properties; 2) Failure
to properly analyze comparable properties, including sewer availability to the comparable
properties; 3) Failure to support the 45% time/value adjustment; 4) Improper assemblage of
the appraised properties; and 5) Failure to include past listings, offers and contracts for ,the
appraised properties for the past twelve months." Id., at 27.
The hearing officer concluded that "Mr. Williams violated USP AP (2005) Standards
Rules 1-l(b), 1-2(e)(i), and 1-3(a) by reporting in the Donnelly Appraisal that sewer was
reported to be across from the road from the appraised properties when, in fact, sewer service
was not available for mixed use development. Mr. Williams did not violate USP AP by failing
to properly analyze the comparables. Mr. Williams did not violate USPAP by improper
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assemblage of the 5-acre and 63-acre parcels. Mr. Williams did not violate USP AP by failing
to identify current listings offers, and contract of sale information in the Donnelly Appraisal.
Mr. Williams did not violate USP AP by the use of the 45% time/value/ adjustment factor."

Id., at 34.
Williams asserts that the sewer service information in his Donnelly appraisal did not
constitute a "substantial misrepresentation," as required by Idaho Code § 54-4107(c).
"Accordingly, Williams respectfully requests the court reverse the Board's Final Order and
find in favor of Williams on Count Eight." Petitioner's Brief on Appeal, at 28-29.
The hearing officer found that Williams, in the Donnelly Appraisal, "stated that sewer
was reported to be across the road from the appraised properties for mixed use development
when it was not . . . the statement that sewer was reported to be across from the road was
misleading and constituted a substantial error . . . More specific inquiries should have been
made regarding the sewer service availability for the highest and best use designation of
mixed use development. The question that was asked was whether sewer service was
available to the appraised property. The question which should have been asked was whether
sewer service was available for a mixed use development project. Reporting in the Donnelly
Appraisal that sewer was available for mixed-use development was an error. As the Certified
General Appraiser, Mr. Williams had a duty to make sure that the investigation was thorough
and that the information reported was accurate." Findings of Fact, Conclusions of Law and
Recommended Order, at 28. (Agency Record - Exhibit 88). Substantial evidence supports
the hearing officer's determination.
As previously noted, LC. § 54-4107(1)(e) provides that the Board may revoke or
suspend the license of an appraiser who is "negligent or incompetent, as defined in the
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uniform standards of professional appraisal practices, in developing an appraisal, m
preparing an appraisal report or in communicating an appraisal." 16
During the hearing, Jody Graham testified that she believed that Williams violated
USP AP Startdard Rule 1-1(b), 17 which requires that there not be substantial errors or
omissions in the writing of the appraisal, in reference to the Donnelly Appraisal in that the
"North Lake Sewer District Water and Sewer was reported as being across the road from the
subject property ... But the file indicated that the sewer wouldn't be available until 2007 to
this property and was at that point two miles from the subject property." August 16, 2011
Hearing Transcript, at 510.
She also believed that this error violated Standard Rule 1-2(e)(i), 18 which requires
that the appraisal identify the characteristics of the property that are relevant to the type and
defmition of the value you're appraising, and Rule 1-3(a), 19 that requires an analysis of the
16

Tbe amended complaint asserted that "Respondent's failure to comply with the minimum standards set forth
in USPAP for the appraisal report for Subject Property #1 constitutes a violation of the laws governing the
practice of real estate appraising, specifically Idaho Code§ 54-4107(1)(d) and (e) and IDAPA 24.18.01.700."
Findings of Fact, Conclusions of Law and Recommended Order, at 27. (Agency Record-Exhibit 88).
LC. § 54-4107(1)(d) allows the Board to revoke or suspend the license of an appraiser for "[v]iolating the
provisions of this chapter or any rules of the board ...." IDAPA 24.18.01.700 provides "[t]he Uniform
Standards of Professional Practice a5 published by the Appraisal Foundation and referenced in Section 004, are
hereby adopted as the rules of conduct for all Real Estate Appraisers licensed under Title 54, Chapter 41, Idaho
Code, and these rules."
17

"USPAP (2005) Standards Rule 1-l(b) provides: In developing a real property appraisal, an appraiser must .. .
(b) not commit a substantial error or omission or commission that significantly affects an appraisal .... "
Findings of Fact, Conclusions of Law and Recommended Order, at 29. (Agency Record-Exhibit 88).
18

"USPAP (2005) Standards Rule 1-2(e)(l) states: In developing a real property appraisal, an appraiser must ...
(e) identify the characteristics of the property that are relevant to the type and definition of value and intended
use of the appraisal, including (1) its location and physical, legal and economic attributes .... "Findings of Fact,
Conclusions of Law and Recommended Order, at 29. (Agency Record-Exhibit 88).
19

"USPAP (2005) Standards Rule 1-3(a) provides: When the value opinion to be developed is market value, and
given the scope of work identified in accordance with Standards Rule 1-2(t), an appraiser must: (a) identify and
analyze the effect and use and value of existing land use regulations, economic supply and demand, the physical
adaptability of the real estate, and market trends .... "Findings of Fact, Conclusions of Law and Recommended
Order, at 29. (Agency Record- Exhibit 88).
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effect of land value and inclusion of it in the report "when you estimate the value." Id., at
512. "[T]he sewer was incorrectly addressed, which misrepresented the attributes of the
property." Id. "And without analyzing the effects of the no sewer extensions to the property
and potential approvals for those extensions, it's difficult to come to the same conclusions."

Id.
Williams takes issue with Ms. Graham's testimony, asserting that her testimony
should not be credited because she stated that she was not providing an opinion concerning
whether his actions violated Idaho law and because she "acknowledged that her certifications
on her own desk reviews of [his] appraisals were in error, thus impeaching her own
credibility" Petitioner's Brief on Appeal, at 27.
It was not necessary for Ms. Graham to have an op1mon concermng whether

Williams' actions violated Idaho law, in order for the hearing officer to conclude that they
did. She opined that his actions violated USP AP standards and this, in conjunction with his
own findings, provided the rationale for the hearing officer to find that Williams' actions (or
inactions) violated LC.

§ 54-4107(1)(e) prohibition on conducting "negligent or

incompetent" appraisal reports.
The hearing officer also raised these issues with Mr. Whitmer, Williams' expert. The
hearing officer noted "the overall context is ... if you don't have access to sewer, and
therefore you can't get your ... development approved, that would certainly affect the value
I would think." August 16, 2011 Hearing Transcript, at 865. Mr. Whitmer was asked if it
would be "a violation of Standard Rule 1-3(a) if the sewer extension and potential for
approvals were not analyzed." Id., at 896. He responded, "[i]t could possibly could be." Id.
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As for Ms. Graham's credibility, this is generally a determination for the factfinder. 20
The hearing officer obviously did not find that any of the "errors" Williams brought out
concerning Ms. Graham during the hearing, were sufficient to undermine her credibility
concerning Williams' performance in reference to the sewer services information contained
in the Donnelly Appraisal and the

c

yt>urt finds that his assertions that the Board's Final Order

concerning this count should be reversed are without merit.

5. "Brad Janoush's Bias/Prejudice of the Board"
Williams contends that "[a]s a result of Brad Janoush's refusal to recuse himself in
direct opposition to the recommendation of Board counsel, Roger Hales, the Board members,
all

o~ whom

were on the Board since August 16, 2010, and who ultimately voted in favor of

the Final Order, were tainted and biased by the participation of Mr. Janoush." Petitioner's
Brief on Appeal, at 29. Williams has not cited any authority in support of this assertion.
The hearing officer noted in his decision:

Mr. Williams argued that the fact witnesses presented by the Board were heavily
biased against him and so their testimony should be accorded no weight. Clearly,
Mr. Janoush was biased. Mr. Janoush went to great lengths to inform others of
the inappropriate RETECHS access by Mr. Williams. Mr. Janoush believed Mr.
Williams' Idaho appraisal license should be revoked. He even went so far as to
advise Mr. Williams to leave town and if he failed to do so, Mr. Janoush would
see that Mr. William's license was revoked. Notwithstanding his clear bias, Mr.
20

"Both Mr. Whitmer and Ms. Graham were generally credible as expert witnesses. Ted Whitmer, Mr.
Williams' expert had more credibility than Jody Graham, the Board's expert witness. Jody Graham had been a
Certified General Appraiser for only about a year when she conducted her review. Ms. Graham is not qualified
as a Member of the Appraisal Institute ("MAI") by the Appraisal Institute. Mr. Whitmer bas the equivalent of a
Certified General Appraisers license in Texas and is qualified as an MAI appraiser. Additionally, Mr. Whitmer
has considerable education and experience in Uniform Standard Appraisal Practices (USPAP) and as an
appraiser, and is well respected as an expert and a teacher in the field." Findings of Fact, Conclusions of Law
and Recommended Order, at 2-3. (Agency Record - Exhibit 88). See also Woodfield v. Board of Professional
Discipline of Idaho State Board of Medicine, 127 Idaho 738, 746, 905 P.2d 1047, 1055 (Ct. App. 1995)
("Generally speaking, findings based on witness credibility depend critically on observation of the witness ...
Therefore, the 'decision to give or deny any credit to a particular witness' testimony should not be reversed
absent an adequate explanation of the grounds for the reviewing body's source of disagreement with the
(hearing officer)."').
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Janoush's testimony regarding the specific facts was credible. Findings of Fact,
Conclusions of Law and Recommended Order, at 8.
Williams has not argued that the hearing officer was biased and it his decision that the
Board adopted in its final order. See Final Order (Exhibit - 96). In addition, Mr. Janoush
"recused himself from the discussion and voting in the matter ...." Id., at 1. Williams has
also not provided any specific assertions as to how Mr. Janoush was able to taint and bias the
Board vote. 21

The Board specifically stated that Mr. Janoush was recused from the

discussion and voting and that it conducted "an independent review of the record, and ...
considered the witness testimony, exhibits, arguments of counsel presented before the
Hearing Officer and the Board, the Hearing Officer's Findings of Fact, Conclusions of Law,
and Recommended Order and all other matters ofrecord .. .."Id.
In short, Williams has failed to show that the hearing officer and the Board were
biased. See Davisco Foods International, Inc. v. Gooding County, 141 Idaho 784, 791, 118
P.3d 116, 123 (2005) ('"The Due Process Clause entitles a person to an impartial and
disinterested tribunal. This requirement applies not only to courts, but also to state
administrative agencies ... A decision maker is not disqualified simply because he has taken
a position, even in public, on a policy issue related to the dispute, in the absence of a showing
that the decision maker is 'not capable of judging a particular controversy fairly on the basis
of its own circumstances."').

21

"1t is unknown how far into this litigation Brad Janoush elected to participate actively and influence fellow
Board members." Petitioner's Brief on Appeal, at 29. "Petitioner's argument that Mr. Janoush somehow
poisoned the minds of the other Board members prior to this meeting are unfounded and speculative at best."
Respondent's Brief, at 22.
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6. "Alleged Violations of Idaho Code I.C. § 54-4107(1)(c), (d), and (e)"
Williams also argues that "a violation of Idaho Code § 54-4107(d) requires a finding
that [he] violated the rules of the Board or the provisions of Title 54 - Chapter 41. No
evidence of the Board's rules and no evidence of an alleged violation of Chapter 41 were
ever entered into the record or brief by the Board." Petitioner's Brief on Appeal, at 30-31.
It appears that these assertions are raised by Williams for the first time in this appeal.

See Patterson v. Idaho Department of Health & Welfare, 151 Idaho 310, 321, 256 P.3d 718,
729 (2011) ('"It is well established that in order for an issue to be raised on appeal, the record
must reveal an adverse ruling which forms the basis for an assignment of error. Issues not
raised below but raised for the first time on appeal will not be considered or reviewed.'").
In addition, as previously noted, IDAPA 24.18.01.700, specifically cited in the
amended complaint and in the hearing officer's decision, provides that "the Uniform
Standards of Professional Practice as published by the Appraisal Foundation and referenced
in Section 004, are hereby adopted as the rules of conduct and code of ethics for all Real
Estate Appraisers licensed under Title 54, Chapter 41, Idaho Code, and these rules."
Williams also asserts that since the USP AP does not define the terms "negligence" or
"incompetence," "the Board cannot find that Williams violated Idaho Code § 54-4107(e).
Thus, the Final Order as to an alleged violation of Idaho Code § 54-4107(e) must be
reversed." Petitioner's Brief on Appeal, at 31. Williams has not cited any authority for this
assertion.
It is not necessary for these terms to be defined, as their usual and common meaning

can be employed. See Idaho Cardiology Associates, P.A. v. Idaho Physicians Network, Inc.,

MEMORANDUM DECISION, ORDER AND APPELLATE JUDGMENT- PAGE 27

000591

141 Idaho 223, 225, 108 P.3d 370, 372 (2005) ("The words must be given their plain, usual,
.
. . . .. ") .22
an d ordmary
meaning

· It also appears, "in order to fmd [he] violated Idaho Code § 54-4107(c), the Board

must specifically fmd that there was a 'substantial misrepresentation,' 'false promises,' or
'false or fraudulent misrepresentations." Petitioner's Brief on Appeal, at 31. Williams goes
on to contend that the hearing officer and the Board did not specifically fmd that a substantial
misrepresentation had occurred in relation to the availability of sewer services in the
Donnelly Appraisal. "Instead, the Board simply found that Williams had violated Idaho Code
§ 54-4107(1)(c)." Id.
Actually, as previously noted, the hearing officer and the Board found that he violated
LC. §§ 54-4107(1)(d) and (e), in reference to his sewer services availability assessment in the
Donnelly Appraisal. See Final Order, at 2 (Agency Record - Exhibit 96) ("Respondent's
conduct wherein he incorrectly stated the availability of sewer service regarding appraised
properties located in Donnelly, Idaho, constitutes a violation of Idaho Code§§ 54-4107(1)(d)
and (e), IDAPA 24.18.01.700 .... "

7. "The Board's Final Order was Arbitrary, Capricious, and an Abuse
of Discretion"
In this contention, Williams asserts that "the Board is not treating Williams in a
similar manner to other licensees." Petitioner's Brief on Appeal, at 32. He then cites several
examples of board disciplinary actions which did not result in the revocation of the
appraiser's license, a $4,000.00 fine, and a potential award of attorneys' fees and costs, as
occurred here.
22

Moreover, the Court agrees with the Board that "[t]he USPAP sets forth the very standards of performance
and skill required of real estate appraisers, and thus these standards as a whole determine what is negligence or
incompetence." Respondent's Brief, at 24.
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The Court has previously ruled that Williams would not be allowed to augment the
record to introduce evidence of other disciplinary cases. See Respondent's Brief, at 25
("[T]his court has already ruled in open court on June 14, 2012, that Petitioner is not entitled
to introduce evidence of other disciplinary cases.").
In addition, ·it is difficult for the Court to compare sanctions in individual cases. Here,
the Court has access to hundreds of pages of agency records, while Williams has cited nine
comparison cases, relying on one or two sentences per case. Obviously, this does not lend
itself to any meaningfu~ case comparison.
Finally, "the selection of administrative sanctions is vested in the agency's
discretion." Knight v. Idaho Department of Insurance, 124 Idaho 645, 650, 862 P.2d 337,
342 (Ct. App. 1993). "Moreover, we deem it important to identify the special nature of this
present action ... This is a disciplinary action brought by an agency of the state against its
licensee ... In a disciplinary proceeding, it is the Board's task to determine whether there are
grounds for discipline and, if so, what disciplinary sanctions should be imposed." Brown v.

Idaho State Board of Pharmacy, 113 Idaho 547, 549-50, 746 P.2d 1006, 1008-09 (Ct. App.
1987). "The purpose behind [professional] discipline is to protect the public from those unfit
to practice ... and to deter future misconduct; the purpose is not punitive. Sanctions should
be imposed on a case-by-case basis .. .."Idaho State Bar v. Souza, 142 Idaho 502, 505, 129
P.3d 1251, 1254 (2006).
The Court finds that it has not been shown that the Board abused its discretion in
imposing the sanctions it did here, where Williams was found to have repeatedly accessed an
appraisal web site' using other persons' account information without their permission,
certified that he had personally inspected properties that he had not actually personally
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inspected, and failed to provide relevant and accurate information concerning the sewer
service availability in reference to a multi-million dollar multi-use development property
sale. 23 Upon these facts, the Board could reasonably conclude that it was not in the public's
interest to allow Williams to continue to be licensed as a real estate appraiser.
Attorney Fee Award by the Board

The Court does agree with Williams that the Board lacks the specific authority to
assess an award of attorney fees against him. The Board cited Idaho Code § 67-2609(a)(6),
IDAPA 24.18.01.525.02 in support of its authority and its interpretation is entitled to some
deference. However, that rule provides "[t]he Board may order a licensed or certified real
estate appraiser to pay the costs and fees incurred by the Board in the investigation or
prosecution of the licensee for violation of Section 54-4107(1 ). " The statute and rule do not
explicitly authorize an award of attorney fees as it must, if it is going to provide proper notice
that such an award is a potential sanction. See Williams v. State, 153 Idaho 380, 283 P.3d
127, 136 (Ct. App. 2012) ("Due process requires that all be informed as to what the State
commands or forbids and that persons of ordinary intelligence not be forced to guess at the
23

"That the Respondent's conduct in accessing the Wells Fargo bid system under the user name and password of
different appraisers constituted a substantial misrepresentation in violation ofldaho Code § 54-4107(1)(c). This
conduct was obviously intentional and a significant violation of the law governing licensed and certified
appraisers. Further, Respondent's conduct in certifying that he personally inspected the Tri-Circle and Post Falls
property, when he did not do so, violated LC. §§ 54-4107(1)(c) and (e), and USPAP 2001 and 2002 Ethics
Rules 1-l(c), 2-l(a) and 2-3. Finally, Respondent's conduct wherein he incorrectly stated the availability of
sewer service regarding appraised properties located in Donnelly, Idaho, constitutes a violation of Idaho Code
§§ 54-4107(1)(d) and (e), IDAPA 24.18.01.700, and USPAP (2005) Standards 1-l(b), 1-2(e)(l) and 1-3(a) ...
That pursuant to Idaho Code §§ 54-4[107] and 67-2609(aX6) and (7), and IDAPA 24.18.01.525 ["The Board
may impose a civil fme not to exceed one thousand dollars ($1,000) upon a licensed or certified real estate
appraiser for each violation of Section 54-4107(1 ), Idaho Code ... The Board may order a licensed or certified
real estate appraiser to pay the costs and fees incurred by the Board in the investigation or prosecution of the
licensee for violation of Section 54-4107(1)."], the Board possesses the authority to impose the following
disciplinary sanctions upon Respondent Timothy Williams ... Respondent's license shall be revoked ...
Respondent shall pay to the Board fines in the amount of $4,000.00, based upon the four separate violations of
the Board's laws and rules as set forth above ... Respondent shall pay to the Board the costs and attorney's fees
incurred by the Board in the investigation and prosecution of Respondent regarding the four violations of the
Board's laws and rules as set forth above." Final Order (Agency Record - Exhibit 96), at 2-3.
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meaning of the law."). See also Idaho Power Company v. Idaho Public Utilities Commission,
102 Idaho 744, 750, 639 P.2d 442, 448 (1981) (" ... in view of the long line of authority in
this state holding that ... attorney fees may be awarded only where specifically provided by
statute or contract."). 24 Cf State v. Rae, 139 Idaho 650, 656, 84 P.3d 586, 592 (Ct. App.
2004) ("Neither costs nor attorney fees are available against the state, absent an explicit
statutory authorization."). (emphasis added).
The Court is not persuaded that a rule of the attorney general's office, IDAPA
04.11.01.741, which specifically inserts (attorney fees), saves the issue here, where attorney
fees are assessed as a sanction.
8. Attorney Fees and Costs on Review
Williams seeks attorney fees, "should he be deemed the prevailing party in this appeal
... pursuant to Idaho Code § 12-117." Petitioner's Brief on Appeal, at 33. Williams is not
overall the prevailing party here, except as to one issue; therefore his request will be denied.
The Board also requests an award of attorney fees in this appeal, pursuant to LC. §
12-117. As noted by Williams, "[p]rior to its amendment in March, 2012, Idaho Code § 12117(1) did not allow a court to award attorney fees on judicial review of an administrative
decision." Petitioner's Reply Brief on Appeal, at 9. However, even though it is now possible
for attorney fees to be awarded in a judicial review proceeding, LC.§ 12-117(1) provides that
"the court . . . shall award the prevailing party reasonable attorney's fees, witness fees and
other reasonable expenses, if it finds that the nonprevailing party acted without a reasonable
basis in fact or law." See also City of Osburn v. Randel, 152 Idaho 906, 910, 277 P.3d 353,
24

Such specificity would appear to be particularly important in a case such as this, where the Board could only
fine Williams a maximum of $1,000 for each violation, by the explicit wording of the rule, while seeking to
impose attorney fees upon him in the sum of thousands of dollars.
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...

357 (2012) ("The court recognized that LC. § 12-117 requires a losing party to have acted
frivolously or without foundation before fees may be awarded.").
The Court does not believe that the Board, even though the prevailing party here, is
entitled to attorney fees. This was not a frivolous appeal or an appeal that was brought
without any reasonable basis in law or in fact, particularly in relation to the complaint
initiation process. The fact that Williams did not prevail does not lead to the conclusion that
there was no basis for his actions.

CONCLUSION
In sum, for the reasons stated above, the Court affirms the Board's decision, except
for the Board's sanction of Williams requiring him to pay attorney fees incurred by the
Board. That sanction is vacated. Both parties' requests for attorney fees in this proceeding are
hereby denied. Pursuant to Rule 83(z)(2), l.R.C.P., this ruling shall constitute the judgment
of the Court.
IT IS SO ORDERED.
Dated this

. -.yf/\

h '6

_.,., day of J~e 2013.

Senior District Judge
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Attorneys for Petitioner Timothy Williams
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

TIMOTHY WILLIAMS, an individual,
Petitioner,
vs.

)
) Case No. CV QC 2012-03455
)
) NOTICE OF APPEAL
)
)

STATE OF IDAHO, BOARD OF REAL
~
ESTATE APPRAISERS, a department within )
)
the state of Idaho,
)
Respondent.
)
~~~~~~~~~~~~~~-)
)
In the Matter of the License of:
)
)
TIMOTHY WILLIAMS,
)
License No. CGA-193,
TO:

THE ABOVE-NAMED RESPONDENT, THE STATE OF IDAHO, BOARD OF REAL
ESTATE APPRAISERS, AND ITS ATTORNEYS OF RECORD, ROGER J. HALES
AND BRUCE J. CASTLETON OF NAYLOR & HALES, P.C., 950 WEST BANNOCK
ST., STE. 610, BOISE, ID 83702, AND THE CLERK OF THE ABOVE-ENTITLED
COURT.
NOTICE IS HEREBY GIVEN THAT:
(1)

The above named Petitioner Timothy Williams (hereinafter "Appellant") appeals
against the above-named Respondent State of Idaho, Board of Real Estate
Appraiser (hereinafter "Appellee") to the Idaho Supreme court from the:
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(a)

Memorandum Decision, Order and Appellate Judgment entered in the
above-entitled action on the 1st day of July, 2013, by the Honorable
Kathryn A. Sticklen presiding.

(b)

Order Denying in Part Motion for Evidentiary Hearing entered in the
above-entitled action on the 2"d day of May, 2012, by the Honorable
Kathryn A. Sticklen presiding.

(c)

Order re: Petitioner's First, Second, and Third Motions for Orders to
Augment the Record entered in the above-entitled action on the 27'h day of
June, 2012, by the Honorable Kathryn A. Sticklen presiding.

(2)

That Appellant has a right to appeal to the Idaho Supreme Court, and the order
described in paragraph l(a) above is an appealable order pursuant to Rule I.A.R.
1 l(a)(l), which is deemed to include all interlocutory judgments, orders and
decrees as provided under Rule I.A.R. 17(e).

(3)

A preliminary statement of the issues on appeal that Appellant then intends to
assert in the appeal; provided, any such list of issues on appeal shall not prevent
Appellant from asserting other issues on appeal, are as follows:
(a) The District Court erred in its conclusions oflaw;
(b) The District Court erred in determining that the Board of Real Estate
Appraisers properly delegated its authority to the Idaho Bureau of
Occupational Licenses to initiate an investigation against Mr. Williams;
(c) The District Court erred in determining that a sworn complaint or formal
motion by the Board was not necessary to initiate an investigation into the
alleged conduct of Mr. Williams';
(d) The District Court erred in determining that the Board's findings of fact were
supported by substantial evidence on the record as a whole;
(e) The District Court erred in determining that the State of Idaho met its burden
of proof on Counts 1, 2, and 8 of the Amended Complaint;
(f) No Complaint, verified or otherwise, was ever executed, and no mQtion by the

Board was ever made, in relation to Count Two of the Board's Amended
Complaint in violation of Idaho Code §54-4107, the Idaho Bureau of
Occupational Licenses ("IBOL") procedures, and the Board's adopted
disciplinary procedures and policies;
(g) No verified complaint was ever executed, although unverified written
complaints were submitted, and no motion by the Board was ever made, in
relation to Counts One and Eight of the Board's Amended Complaint in
violation ofldaho Code §54-4107, the Idaho Bureau of Occupational Licenses
("IBOL") procedures, and the Board's adopted disciplinary procedures and
policies; and
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(h) No deposition of Tim Williams was ever admitted into evidence, and, thus,
the finding on page 9 of the Order, first paragraph, in which it references Mr.
Williams admitted under oath "that he entered RETECHS under Mr.
Janoush's user name and password," is inappropriate;
(i) The finding in the Order on page 11, second paragraph, "that the Knipe
Janoush Knipe firm suffered a reduction of business as a direct result," is
unsupported by the facts. Pursuant to cross-examination, Brad Janoush
admitted that his co-principals, Brad Knipe and Trey Knipe could not
determine that any reduction in work with Wells Fargo Bank had actually
occurred. In addition, Brad Knipe provided information to the investigator,
Cindy Rowland as reflected in Exhibit 104 on page 2, that Wells Fargo Bank
assignments actually increased with the Knipe Janoush Knipe firm during the
relevant time period;
(j) There is no credible evidence from Wells Fargo Bank or any other source that
Wells Fargo Bank intended its RETECH system to be confidential and/or
proprietary, or that Tim Williams accessed the RETECH system, other than
for curiosity, to gain any advantage or benefit or that Tim Williams ever did
gain any advantage or benefit;

(k) The findings in the Order that normal protocol was for travel expenses to be
deducted off the top before the fee split between Langston Williams and an
employee appraiser is unsubstantiated by any testimony from principals of
Langston Williams or documentation;

(1) In relation to the Centers Partners appraisal report, Exhibit 45, and the Oneida
appraisal report, Exhibit 54, neither appraisal report states that Tim Williams
performed a physical inspection of the subject property. Rather, both
certificates state that a personal inspection of the property was performed, and
a personal inspection can encompass, but does not have to encompass, a
physical inspection of the property, the review of photographs of the property,
and/or a review of any other credible or reliable documentation about the
property;
(m)In relation to the Tri-Circle appraisal, Exhibit 54, Mr. Williams only admitted
to attorney Larry Prince that he had not personally inspected the inside of the
building on the property in relation to the most recent appraisal, but did not
admit, because it is inaccurate, that he did not inspect the underlying land and
the outside of the building;
(n) In relation to the Donnelly appraisal, Exhibit 802, there is no representation in
the appraisal report that sewer was immediately available to the subject
property. Rather, on page 43 of the appraisal report, a statement is simply
made that the utility availability of the subject property in comparison to the
comparable sales was considered similar, and therefore no adjustment had
been applied. In addition, on the page stamped with bate number IBOL
#00357 of the appraisal report, utility availability of the subject property was
identified as power. Thus, because the comparable sales had similar sewer
availability, no adjustments were made and no misrepresentations occurred;
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(o) Jody Graham violated USP AP and showed a bias to finding error when no
error existed in the formulation of her opinions that the Donnelly appraisal
was misleading and a violation of USP AP;
(p) The Order states that the firm of Langston Williams, Inc. formally dissolved.
However, a review of the Idaho Secretary of State records reflect that such
corporation did not in fact dissolve, but continues in existence under the name
of 23rd Street, Inc.;
(q) The State of Idaho did not meet its burden of proof on Counts 1, 2, and 8 of
the Amended Complaint;
(r) Chairman of the Idaho Board of Real Estate Appraisers, Brad Janoush,
refused to recuse himself from deliberations with the Board on this matter,
including, but not limited to, the meeting held on March 21, 2011, in which he
refused to recuse himself despite the advice of Board legal counsel to do so.
Chairman Janoush only agreed to recuse himself as to Count One of the
Board's complaint against Petitioner and fully participated as to all other
counts and claims. Thus, having been tainted by the view and opinions of
Brad Janoush, the Board could not and did not have the ability to objectively
in a non-biased manner evaluate the evidence and render a decision that was
fair, equitable, and not arbitrary, capricious, or an abuse of discretion;
(s) The Board's decision to revoke the license of Tim Williams was unfounded,
arbitrary, capricious, and an abuse of discretion; and,
(t) The Board's decision to impose a $4,000.00 fine upon Tim Williams was
unfounded, arbitrary, capricious, and an abuse of discretion.
(4)

An order was entered by the Hearing Officer appointed by the Board of Real
Estate Appraisers to seal a certain letter from the record. The District Court
granted Appellant's earlier Motion to make the letter a part of the record on
appeal to the District Court during the first appeal of this matter, Case No. CV 0822331. Appellant also requests that the letter in question become a part of the
record on appeal to the Idaho Supreme Court.

(5)

The Appellant requests the preparation of the entire reporter's standard transcript
as defined in Rule 25(a) Idaho Appellate Rules for the hearing that occurred on
January 17, 2013.

(6)

The Appellant requests that those documents automatically included under Rule
28 I.A.R. be included in the Clerk's Record. The Appellant further requests that
the following documents be included:
(a) Ex Parte Motion for Stay of Enforcement of Revocation Pending Judicial
Review, filed February 28, 2012.
(b) Affidavit of Petitioner in Support of Ex Parte Motion for Stay of Enforcement
of Revocation Pending Judicial Review, filed February 28, 2012.

NOTICE OF APPEAL - 4

000601

(c) Affidavit of Kimbell Gourley, filed February 28, 2012.
(d) Motion for Order to Augment Record and Perform Limited Discovery filed
May 11, 2012.
(e) Second Motion for Order to Augment the Record, filed May 11, 2012.
(f) Third Motion for Order to Augment the Record, filed May 11, 2012.
(g) Memorandum in Support of Petitioner's Motions for Order to Augment the
Record, filed May 11, 2012.
(h) Second Affidavit of Kimbell Gourley, filed May 11, 2012.
(i) Second Affidavit of Timothy Williams, filed May 11, 2012.

G) Order Denying in Part Motion for Evidentiary Hearing, filed May 2, 2012.
(k) Order re: Petitioner's First, Second, and Third Motions for Orders to Augment
the Record.

(1) Petitioner's Brief on Appeal, filed May 24, 2012.
(m) Respondent's Brief filed July 2, 2012.
(n) Petitioner's Reply Brief filed July 20, 2012.
(7)

The Appellant requests that those documents automatically included under Rule
28 I.A.R. be included in the Agency's Record. The Appellant further requests
that the agency record be comprised of the official record as maintained pursuant
to Idaho Code §§ 67-5249 and 67-5275, and the following documents be
included:
(a)

July 10, 2012 Supplement to Agency Record on Appeal

(b)

February 27, 2012, Final Order of the Board;

(c)

January 3, 2012, Respondent's Motion for Involuntary Dismissal;

(d)
January 3, 2012, Respondent's Memorandum in Support of Motion for
Involuntary Dismissal, Motion for Rejection of Recommended Findings and
Order, and Respondent's Exception to Recommend Findings and Order;
(e)
December 19, 2011, Decision Regarding Respondent's Motion for
Reconsideration;
(f)

November 29, 2011, Respondent's Motion for Reconsideration;
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(g)
November 15, 2011, Findings of Fact, Conclusions of Law and
Recommended Order;
(h)

All exhibits admitted into the record at the trial of this matter;

(i)

A transcript of the trial;

G)

The March 21, 2011, minutes of the Board;

(k)

November 10, 2008, Order of the Board;

(k)

August 27, 2008, Order on Pending Motions;

(1)
August 25, 2008, Order vacating evidentiary hearing by stipulation of the
parties;
(m)

July 30, 2008, Order on Respondent's Pending Motions;

(n)
Respondent's Motion for Reconsideration of the July 30, 2008, Order on
Respondent's Pending Motions;
(o)
State's Response to Respondent's Motions for Certification and
Reconsideration;
(p)
Respondent's Motion to Dismiss All Allegations Not Supported by a
Sworn Complaint or Motion by the Board of Real Estate Appraisers;
(q)
Affidavit of Burt R. Willie in Support of in Support of Respondent's
Motion to Dismiss all Allegations not Supported by a Sworn Complaint of Motion
by the Idaho Board of Real Estate Appraisers;
(r)
Affidavit of Kimbell D. Gourley in Support of Respondent's Motion to
Dismiss Complaint filed June 13, 2008;
(s)
Respondent's Motion in Limine in the Alternative to Complete Dismissal
of the Complaint, filed June 13, 2008;
(t)
State's Opposition to Respondent's Motions to Dismiss and Motion in
Limine;
(u)

Affidavit of Budd A. Hetrick;

(v)

Affidavit of Maria Brown;

(w)

Answer to Amended Complaint, filed March 14, 2011;
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'

.
'

(8)

(x)

Amended Complaint, filed March 7, 2011;

(y)

Complaint, filed November 8, 2007; and

(z)

All other items identified in Idaho Code §67-5249.

I Certify:
(a)

That a copy of the Notice of Appeal has been served on the reporter of
whom a transcript has been requested as named below at the address set
out below:
1.

Christine Rhodes
c/o Judge Sticklen's Chambers
200 W. Front St.
Boise, ID 83702-7300

(b)

That the clerk of the district court has been paid the estimated fee for
preparation of the reporter's transcript.

(c)

That the appellate filing fee has been paid.

(d)

That service has been made upon all parties required to be served pursuant
to Rule 20.

DATED

th~ay of July, 2013.
JONES+ GLEDHILL+ FUHRMAN+ GOURLEY, P.A.

By:
ey, Of the Firm
Attorneys for Appellant
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••
CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the#day of July, 2013, a true and correct copy of the
foregoing document was served as follows:

David E. Wynkoop, Hearing Officer
SHERER & WYNKOOP, LLP
730 N. Main Street
P.O. Box 31
Meridian, ID 83680
Kathy Takasugi
Rob Adelson
Deputy Attorney General
Civil Litigation Division
P.O. Box 83720
Boise, ID 83720-0010
Idaho State Board of Real Estate Appraisers
JR Williams Building
700 West State Street
P.O. Box 83720
Boise, ID 83 720-0063
Roger J. Hales
NAYLOR HALES
950 W. Bannock, Suite 610
Boise, ID 83702
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[ ] First Class Mail
[ ] Hand Delivery
acsimile (208) 334-3945
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[ ] First Class Mail
[ ] Hand Delivery
[~acsimile (208) 383-9516
[ ] Overnight Delivery
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Roger J. Hales
[ISB No. 3710]
Bruce J. Castleton [ISB No. 6915]
NAYLOR & HALES, P.C.
Attorneys at Law
950 W. Bannock Street, Ste. 610
Boise, ID 83702
Telephone No. (208) 383-9511
Facsimile No. (208) 383-9516
Email: rjh@naylorhales.com; bjc@naylorhales.com

\

JUL 2 2 2013
CHRISTOPHER D. RICH, Clerk
By CHELSIE PINKSTON
DEPUTY

Attorneys for Respondent

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
TIMOTHY WILLIAMS, an individual,
Case No. CV-OC-2012-03455
Appellant, Cross-Respondent,

NOTICE OF CROSS-APPEAL
vs.
STATE OF IDAHO, BOARD OF REAL ESTATE
APPRAISERS, a department within the state of
Idaho,
Respondent, Cross-Appellant.
In the Matter of the License of:
TIMOTHY WILLIAMS,
License No. CGA-193

TO:

THE ABOVE NAMED CROSS-RESPONDENT AND HIS ATTORNEYS OF
RECORD, AND THE CLERK OF THE ABOVE-ENTITLED COURT:
NOTICE IS HEREBY GIVEN THAT:

NOTICE OF CROSS-APPEAL - 1.
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1.

Pursuant to Idaho Appellate Rule 15, Cross-Appellant State ofldaho, Board of Real
~

Estate Appraisers (hereinafter "Cross-Appellant Board"), cross-appeals against the above-named
Cross-Respondent to the Idaho Supreme Court from the Memorandum Decision, Order and
Appellate Judgment filed on July 1, 2013, by the Fourth District Court of the State ofldaho, the·
Honorable Kathryn A. Sticklen presiding.
2.

The Cross-Appellant Board has a right to a cross-appeal to the Idaho Supreme Court

where the Memorandum Decision, Order and Appellate Judgment is an appealable order as defined
in Idaho Appellate Rule 1l(a)(l).
3.

Cross-Appellant Board asserts the following issue on appeal:
A.

Whether the District Court erred in determining that the Cross-Appellant

Board lacks the specific authority to assess an award of attorney fees and costs against CrossRespondent as set forth on pages 30 through 31 of the Memorandum Decision, Order and Appellate
Judgment.
4.

The Cross-Appellant Board does not request any transcripts in addition to those

requested in the original Notice of Appeal.
5.

In addition to those documents automatically included in the Clerk's Record pursuant

to l.A.R. Rule 28, and in addition to those documents designated by Appellant in his initial Notice
of Appeal, the Cross-Appellant Board requests the following documents be included in the Clerk's
Record:
A.

Respondent's Objection to Petitioner's Notice of Intent to Put Forth

Testimony, Cross Examine Witnesses, and Produce Exhibits; Further Objection to Petitioner's
Subpoenas to Knipe Janoush Knipe, LLC, filed March 28, 2012;
NOTICE OF CROSS-APPEAL - 2.
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B.

Affidavit of Bruce J. Castleton in Support of Respondent's Objection to

Petitioner's Notice of Intent to Put Forth Testimony, Cross Examine Witnesses, a.Iid Produce
Exhibits; Further Objection to Petitioner's Subpoenas to Knipe Janoush Knipe, LLC, filed March 28,
2012;
C.

Respondent's Memorandum in Opposition to Petitioner's Motion for

Evidentiary Hearing on Motion for Stay of Enforcement of Revocation Pending Judicial Review,
filed April 10, 2012;
D.

Respondent's Memorandum m Opposition to Petitioner's Motions to

Augment the Record, filed June 7, 2012;
E.

Petitioner's First Amended Appeal Notice and Petition for Judicial Review,

filed August 17, 2012;

6.

F.

Petitioner's Brief re: Attorney Fees and Costs, filed November 15, 2012;

G.

Respondent's Briefre: .Attorney Fees and Costs, filed December 14, 2012;

H.

Petitioner's Reply Briefre: Attorney Fees and Costs, filed January 4, 2013;

In addition to those documents automatically included under l.A.R. Rule 28, and in

addition to those documents in the Agency's Record requested by Appellant in his Notice of Appeal
(which includes a request for the entire agency record provided to the District Court on judicial
review), the Cross-Appellant Board requests the following documents be included in the Agency's
Record as part of the Clerk's Record on Appeal:
A.

Second Supplement to Agency Record on Appeal, filed October 12, 2012;

B.

If not otherwise included automatically or requested by Appellant, the

Certification of Agency Record on Appeal filed April 23, 2012, along with all documents identified
NOTICE OF CROSS-APPEAL - 3.
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in that Certification, and the Certification of Hearing Exhibit List, also filed on April 23, 2012, with
all exhibits identified as being admitted therein.
7.

I hereby certify that:
A.

A copy of this Notice of Cross-Appeal has been served on the court reporter

(the Cross-Appellant Board does not make any request for an additional transcript herein);
B.

The Clerk of the District Court has been paid the estimated fee for additional

preparation of the Clerk's Record;
C.

The appellate filing fee has been paid;

D.

Service of this Notice has been made upon all parties required to be served

pursuant to I.A.R. Rule 20.
DATED this 22nd day of July, 2013.

ruce J. Castleton, Of the Firm
ttomeys for Respondent/Cross-Appellant

NOTICE OF CROSS-APPEAL - 4.
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 22nd day of July, 2013, I caused to be served, by the
method(s) indicated, a true and correct copy of the foregoing upon:

~

Kimbell D. Gourley
Erika P. Judd
Trout, Jones, Gledhill, Fuhrman, P.A.
225 N. 9th Street, Ste. 820
P.O. Box 1097
Boise, ID 83701

U.S.Mail
Hand Delivered
Federal Express
Fax Transmission
331-1529

Attorneys for Appellant
Christine Rhodes
c/o Judge Sticklen's Chambers
200 W. Front St.
Boise, ID 83702-7300

~

U.S. Mail
Hand Delivered
Federal Express
Fax Transmission
331-1529
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AUG 07 2013
CHRISTOPHER O. RICH, Clerk
By AMY LYCAN
Of.Di:'!"°'

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

TIMOTHY WILLIAMS,
Petitioner,

Case No. CV-OC-2012-03455

vs.

JUDGMENT

IDAHO STATE BOARD OF REAL
ESTATE APPRAISERS,
Respondent.

This Court having affirmed the decision of the agency on petition for judicial review,
IT IS HEREBY ORDERED, ADJUDGED AND DECREED the judgment is entered
in favor of the Idaho State Board of Real Estate Appraisers.
IT IS SO ORDERED.
Dated this 31st day of July 2013.

fN-ruavtJ.
(She.~
~·

Kathryn
Sticklen
Senior District Judge

JUDGMENT - PAGE 1
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CERTIFICATE OF MAILING

I hereby certify that on the

~ay of Jv\:\

2013, I mailed (served) a true and

correct copy of the within instrument to:

KIMBELL D. GOURLEY
ERIKA B. JUDD
TROUT, JONES, GLEDHILL,
FUHRMAN, GOURLEY, P.A.
225 NORTH 9TH STREET, SUITE 820
PO BOX 1097
BOISE, ID 83701
ROGER J. HALES
BRUCEJ.CASTLETON
NAYLOR & HALES, PC
950 WEST BANNOCK, SUITE 610
BOISE, ID 83702

JUDGMENT - PAGE 2
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Kimbell D. Gourley, ISB No. 3578
ErikaP. Judd, ISB No. 8241
JONES +GLEDHILL +FUHRMAN+ GOURLEY, P.A.
The 9th & Idaho Center
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, ID 83701
Telephone: (208) 331-1170
Facsimile: (208) 331-1529

JOY

NO·---------=-----A.M. _ _ _ _F_IL~.M.

AUG 16 2013
CHRISTOPHER D. RICH, Clerk
By DAYSHA OSBORN
DEPUTY

Attorneys for Petitioner Timothy Williams
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

TIMOTHY WILLIAMS, an individual,
Petitioner,
VS.

)
) Case No. CV OC 2012-03455
)
) AMENDED NOTICE OF APPEAL
)
)

j

STATE OF IDAHO, BOARD OF REAL
ESTATE APPRAISERS, a department within )
)
the state of Idaho,
)
Respondent.
)
~~~~~~~~~~~~~~)

In the Matter of the License of:
TIMOTHY WILLIAMS,
License No. CGA-193,
TO:

)
)
)
)

THE ABOVE-NAMED RESPONDENT, THE STATE OF IDAHO, BOARD OF REAL
ESTATE APPRAISERS, AND ITS ATTORNEYS OF RECORD, ROGER J. HALES
AND BRUCE J. CASTLETON OF NAYLOR & HALES, P.C., 950 WEST BANNOCK
ST., STE. 610, BOISE, ID 83702, AND THE CLERK OF THE ~OVE-ENTITLED
COURT.
NOTICE IS HEREBY GIVEN THAT:

(1)

J

The above named Petitioner Timothy Williams (hereinafter "Appellant") appeals
against the above-named Respondent State of Idaho, Board of Real Estate
Appraiser (hereinafter "Appellee") to the Idaho Supreme court from the:

AMENDED NOTICE OF APPEAL - 1
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(a)

Judgment entered in the above-entitled action on the 7th day of August,
2013, by the Honorable Kathryn A. Sticklen presiding.

(b)

Memorandum Decision, Order and Appellate Judgment entered in the
above-entitled action on the 151 day of July, 2013, by the Honorable
Kathryn A. Sticklen presiding.

(c)

Order Denying in Part Motion for Evidentiary Hearing entered in the
above-entitled action on the 2nd day of May, 2012, by the Honorable
Kathryn A. Sticklen presiding.

(d)

Order re: Petitioner's First, Second, and Third Motions for Orders to
Augment the Record entered in the above-entitled action on the 27th day of
June, 2012, by the Honorable Kathryn A. Sticklen presiding.

(2)

That Appellant has a right to appeal to the Idaho Supreme Court, and the order
described in paragraph l(a) above is an appealable order pursuant to Rule l.A.R.
ll(a)(l), which is deemed to include all interlocutory judgments, orders and
decrees as provided under Rule l.A.R. 17(e).

(3)

A preliminary statement of the issues on appeal that Appellant then intends to
assert in the appeal; provided, any such list of issues on appeal shall not prevent
Appellant from asserting other issues on appeal, are as follows:
(a)

The District Court erred in its conclusions oflaw;

(b)

The District Court erred in determining that the Board of Real Estate
Appraisers properly delegated its authority to the Idaho Bureau of
Occupational Licenses to initiate an investigation against Mr. Williams;

(c)

The District Court erred in determining that a sworn complaint or formal
motion by the Board was not necessary to initiate an investigation into the
alleged conduct of Mr. Williams';

(d)

The District Court erred in determining that the Board's findings of fact
were supported by substantial evidence on the record as a whole;

(e)

The District Court erred in determining that the State of Idaho met its
burden of proof on Counts 1, 2, and 8 of the Amended Complaint;

(f)

No Complaint, verified or otherwise, was ever executed, and no motion by
the Board was ever made, in relation to Count Two of the Board's
Amended Complaint in violation of Idaho Code §54-4107, the Idaho
Bureau of Occupational Licenses ("IBOL") procedures, and the Board's
adopted disciplinary procedures and policies;

(g)

No verified complaint was ever executed, although unverified written
complaints were submitted, and no motion by the Board was ever made, in
relation to Counts One and Eight of the Board's Amended Complaint in
violation of Idaho Code §54-4107, the Idaho Bureau of Occupational .

AMENDED NOTICE OF APPEAL - 2
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..
Licenses ("IBOL") procedures, and the Board's adopted disciplinary
procedures and policies; and
(h)

No deposition of Tim Williams was ever admitted into evidence, and,
thus, the finding on page 9 of the Order, first paragraph, in which it
references Mr. Williams admitted under oath "that he entered RETECHS
under Mr. Janoush's user name and password," is inappropriate;

(i)

The finding in the Order on page 11, second paragraph, "that the Knipe
Janoush Knipe firm suffered a reduction of business as a direct result," is
unsupported by the facts. Pursuant to cross-examination, Brad Janoush
admitted that his co-principals, Brad Knipe and Trey Knipe could not
determine that any reduction in work with Wells Fargo Bank had actually
occurred.
In addition, Brad Knipe provided information to the
investigator, Cindy Rowland as reflected in Exhibit 104 on page 2, that
Wells Fargo Bank assignments actually increased with the Knipe Janoush
Knipe firm during the relevant time period;

G)

There is no credible evidence from Wells Fargo Bank or any other source
that Wells Fargo Bank intended its RETECH system to be confidential
and/or proprietary, or that Tim Williams accessed the RETECH system,
other than for curiosity, to gain any advantage or benefit or that Tim
Williams ever did gain any advantage or benefit;

(k)

The findings in the Order that normal protocol was for travel expenses to
be deducted off the top before the fee split between Langston Williams
and an employee appraiser is unsubstantiated by any testimony from
principals of Langston Williams or documentation;

(1)

In relation to the Centers Partners appraisal report, Exhibit 45, and the
Oneida appraisal report, Exhibit 54, neither appraisal report states that Tim
Williams performed a physical inspection of the subject property. Rather,
both certificates state that a personal inspection of the property was
performed, and a personal inspection can encompass, but does not have to
encompass, a physical inspection of the property, the review of
photographs of the property, and/or a review of any other credible or
reliable documentation about the property;

(m)

In relation to the Tri-Circle appraisal, Exhibit 54, Mr. Williams only
admitted to attorney Larry Prince that he had not personally inspected the
inside of the building on the property in relation to the most recent
appraisal, but did not admit, because it is inaccurate, that he did not
inspect the underlying land and the outside of the building;

(n)

In relation to the Donnelly appraisal, Exhibit 802, there is no
representation in the appraisal report that sewer was immediately available
to the subject property. Rather, on page 43 of the appraisal report, a
statement is simply made that the utility availability of the subject
property in comparison to the comparable sales was considered similar,
and therefore no adjustment had been applied. In addition, on the page

AMENDED NOTICE OF APPEAL - 3
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..
stamped with bate number IBOL #00357 of the appraisal report, utility
availability of the subject property was identified as power. Thus, because
the comparable sales had similar sewer availability, no adjustments were
made and no misrepresentations occurred;
(o)

Jody Graham violated USP AP and showed a bias to finding error when no
error existed in the formulation of her opinions that the Donnelly appraisal
was misleading and a violation of USP AP;

(p)

The Order states that the firm of Langston Williams, Inc. formally
dissolved. However, a review of the Idaho Secretary of State records
reflect that such corporation did not in fact dissolve, but continues in
existence under the name of 23rd Street, Inc.;

(q)

The State of Idaho did not meet its burden of proof on Counts 1, 2, and 8
of the Amended Complaint;

(r)

Chairman of the Idaho Board of Real Estate Appraisers, Brad Janoush,
refused to recuse himself from deliberations with the Board on this matter,
including, but not limited to, the meeting held on March 21, 2011, in
which he refused to recuse himself despite the advice of Board legal
counsel to do so. Chairman Janoush only agreed to recuse himself as to
Count One of the Board's complaint against Petitioner and fully
participated as to all other counts and claims. Thus, having been tainted by
the view and opinions of Brad Janoush, the Board could not and did not
have the ability to objectively in a non-biased manner evaluate the
evidence and render a decision that was fair, equitable, and not arbitrary,
capricious, or an abuse of discretion;

(s)

The Board's decision to revoke the license of Tim Williams was
unfounded, arbitrary, capricious, and an abuse of discretion; and,

(t)

The Board's decision to impose a $4,000.00 fine upon Tim Williams was
unfounded, arbitrary, capricious, and an abuse of discretion.

(4)

An order was entered by the Hearing Officer appointed by the Board of Real
Estate Appraisers to seal a certain letter from the record. The District Court
granted Appellant's earlier Motion to make the letter a part of the record on
appeal to the District Court during the first appeal ofthis matter, Case No. CV 0822331. Appellant also requests that the letter in question become a part of the
record on appeal to the Idaho Supreme Court.

(5)

The Appellant requests the preparation of the entire reporter's standard transcript
as defined in Rule 25(a) Idaho Appellate Rules for the hearing that occurred on
January 17, 2013.

(6)

The Appellant requests that those documents automatically included under Rule
28 l.A.R. be included in the Clerk's Record. The Appellant further requests that
the following documents be included:

AMENDED NOTICE OF APPEAL - 4
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(7)

(a)

Ex Parte Motion for Stay of Enforcement of Revocation Pending Judicial
Review, filed February 28, 2012.

(b)

Affidavit of Petitioner in Support of Ex Parte Motion for Stay of
Enforcement of Revocation Pending Judicial Review, filed February 28,
2012.

(c)

Affidavit of Kimbell Gourley, filed February 28, 2012.

(d)

Motion for Order to Augment Record and Perform Limited Discovery
filed May 11, 2012.

(e)

Second Motion for Order to Augment the Record, filed May 11, 2012.

(f)

Third Motion for Order to Augment the Record, filed May 11, 2012.

(g)

Memorandum in Support of Petitioner's Motions for Order to Augment
the Record, filed May 11, 2012.

(h)

Second Affidavit of Kimbell Gourley, filed May 11, 2012.

(i)

Second Affidavit of Timothy Williams, filed May 11, 2012.

G)

Order Denying in Part Motion for Evidentiary Hearing, filed May 2, 2012.

(k)

Order re: Petitioner's First, Second, and Third Motions for Orders to
Augment the Record.

(1)

Petitioner's Brief on Appeal, filed May 24, 2012.

(m)

Respondent's Brieffiled July 2, 2012.

(n)

Petitioner's Reply Brief filed July 20, 2012.

The Appellant requests that those documents automatically included under Rule
28 I.A.R. be included in the Agency's Record. The Appellant further requests
that the agency record be comprised of the official record as maintained pursuant
to Idaho Code §§ 67-5249 and 67-5275, and the following documents be
included:
(a)

July 10, 2012 Supplement to Agency Record on Appeal

(b)

February 27, 2012, Final Order of the Board;

(c)

January 3, 2012, Respondent's Motion for Involuntary Dismissal;

(d)

January 3, 2012, Respondent's Memorandum in Support of Motion for
Involuntary Dismissal, Motion for Rejection of Recommended Findings

AMENDED NOTICE OF APPEAL - 5
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and Order,
Order;

~d

Respondent's Exception to

Recommend Findings and

(e)

December 19, 2011, Decision Regarding Respondent's Motion for
Reconsideration;

(t)

November 29, 2011, Respondent's Motion for Reconsideration;

(g)

November 15, 2011, Findings of Fact, Conclusions of Law and
Recommended Order;

(h)

All exhibits admitted into the record at the trial of this matter;

(i)

A transcript of the trial;

G)

The March 21, 2011, minutes of the Board;

(k)

November 10, 2008, Order of the Board;

(k)

August 27, 2008, Order on Pending Motions;

(I)

August 25, 2008, Order vacating evidentiary hearing by stipulation of the
parties;

(m)

July 30, 2008, Order on Respondent's Pending Motions;

(n)

Respondent's Motion for Reconsideration of the July 30, 2008, Order on
Respondent's Pending Motions;

(o)

State's Response to Respondent's Motions for Certification and
Reconsideration;

(p)

Respondent's Motion to Dismiss All Allegations Not Supported by a
Sworn Complaint or Motion by the Board of Real Estate Appraisers;

(q)

Affidavit of Burt R. Willie in Support of in Support of Respondent's
Motion to Dismiss all Allegations not Supported by a Sworn Complaint of
Motion by the Idaho Board of Real Estate Appraisers;

(r)

Affidavit of Kimbell D. Gourley in Support of Respondent's Motion to
Dismiss Complaint filed June 13, 2008;

(s)

Respondent's Motion in Limine in the Alternative to Complete Dismissal
of the Complaint, filed June 13, 2008;

AMENDED NOTICE OF APPEAL - 6
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(8)

(t)

State's Opposition to Respondent's Motions to Dismiss and Motion in
Limine;

(u)

Affidavit of Budd A. Hetrick;

(v)

Affidavit of Maria Brown;

(w)

Answer to Amended Complaint, filed March 14, 2011;

(x)

Amended Complaint, filed March 7, 2011;

(y)

Complaint, filed November 8, 2007; and

(z)

All other items identified in Idaho Code §67-5249.

I Certify:
(a)

That a copy of the Amended Notice of Appeal has been served on the
reporter of whom a transcript has been requested as named below at the
address set out below:
1.

Christine Rhodes
c/o Judge Sticklen's Chambers
200 W. Front St.
Boise, ID 83702-7300

(b)

That the clerk of the district court has been paid the estimated fee for
preparation of the reporter's transcript.

(c)

That the appellate filing fee has been paid.

(d)

That service has been made upon all parties required to be served pursuant
to ~~e20.

DATED this

/iz_t!J; of August, 2013.
JONES+ GLEDHILL+ FUHRMAN+ GOURLEY, P.A.

By:
Kimbell D. Gour
Attorneys for Ap
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CERTIFICATE OF SERVICE

~ay of August, 2013, a true and correct copy of the

I HEREBY CERTIFY that on the
foregoing document was served as follows:

David E. Wynkoop, Hearing Officer
SHERER & WYNKOOP, LLP
730 N. Main Street
P.O. Box31
Meridian, ID 83680
Kathy Takasugi
Rob Adelson
Deputy Attorney General
Civil Litigation Division
P.O. Box 83720
Boise, ID 83720-0010
Idaho State Board of Real Estate Appraisers
JR Williams Building
700 West State Street
P.O. Box 83720
Boise, ID 83720-0063
Roger J. Hales
NAYLOR HALES
950 W. Bannock, Suite 610
Boise, ID 83702

AMENDED NOTICE OF APPEAL - 8

[xf First Class Mail
[ ] Hand Delivery
[ ] Facsimile (208) 887-4865
[ ] Overnight Delivery

[;Q First Class Mail
[ ] Hand Delivery
[ ] Facsimile (208) 854-8073
[ ] Overnight Delivery
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First Class Mail
[ ] Hand Delivery
[ ] Facsimile (208) 334-3945
[ ] Overnight Delivery
[.{[
[]
[]
[]

First Class Mail
Hand Delivery
Facsimile (208) 383-9516
Overnight Delivery
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NO-.

Roger J. Hales
[ISB No. 3710]
Bruce J. Castleton [ISB No. 6915]
NAYLOR & HALES, P.C.
Attorneys at Law
950 W. Bannock Street, Ste. 610
Boise, ID 83702
Telephone No. (208) 383-9511
Facsimile No. (208) 383-9516
Email: rjh@naylorhales.com; bjc@naylorhales.com

AM_=------ffl~~~;--7lJ~~-=~
------P.M_ z/ J
AUG 2 f 2013
CHAISTOPHeR o

By CHA/ST/Ne •8fjJCH,

eer

DEPUTY

Clerk

Attorneys for Respondent

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
TIMOTHY WILLIAMS, an individual,
Case No. CV-OC-2012-03455
Appellant, Cross-Respondent,

AMENDED NOTICE OF
CROSS-APPEAL

vs.
STATE OF IDAHO, BOARD OF REAL ESTATE
APPRAISERS, a department within the state of
Idaho,
Respondent, Cross-Appellant.
In the Matter of the License of:
TIMOTHY WILLIAMS,
License No. CGA-193

TO:

THE ABOVE NAMED CROSS-RESPONDENT AND HIS ATTORNEYS OF
RECORD, AND THE CLERK OF THE ABOVE-ENTITLED COURT:
NOTICE IS HEREBY GIVEN THAT:

AMENDED NOTICE OF CROSS-APPEAL - 1.
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1.

Pursuant to Idaho Appellate Rule 15, Cross-Appellant State ofldaho, Board of Real

Estate Appraisers (hereinafter "Cross-Appellant Board"), cross-appeals against the above-named
Cross-Respondent to the Idaho Supreme Court from the Memorandum Decision, Order and
Appellate Judgment filed on July 1, 2013, by the Fourth District Court of the State of Idaho, the
Honorable Kathryn A. Sticklen presiding. A Judgment in this case was subsequently entered on
August 7, 2013.
2.

The Cross-Appellant Board has a right to a cross-appeal to the Idaho Supreme Court

where the Memorandum Decision, Order and Appellate Judgment-reduced to a Judgment on
August 7, 2013-is an appealable order as defined in Idaho Appellate Rule 1 l(a)(l).
3.

Cross-Appellant Board asserts the following issue on appeal:
A.

Whether the District Court erred in determining that the Cross-Appellant

Board lacks the specific authority to assess an award of attorney fees and costs against CrossRespondent as set forth on pages 30 through 31 of the Memorandum Decision, Order and Appellate
Judgment.
4.

The Cross-Appellant Board does not request any transcripts in addition to those

requested in the original Notice of Appeal.
5.

In addition to those documents automatically included in the Clerk's Record pursuant

to 1.A.R. Rule 28, and in addition to those documents designated by Appellant in his initial Notice
of Appeal, the Cross-Appellant Board requests the following documents be included in the Clerk's
Record:

AMENDED NOTICE OF CROSS-APPEAL - 2.
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A.

Respondent's Objection to Petitioner's Notice of Intent to Put Forth·

Testimony, Cross Examine Witnesses, and Produce Exhibits; Further Objection to Petitioner's
Subpoenas to Knipe Janoush Knipe, LLC, filed March 28, 2012;
B.

Affidavit of Bruce J. Castleton in Support of Respondent's Objection to

Petitioner's Notice of Intent to Put Forth Testimony, Cross Examine Witnesses, and Produce
Exhibits; Further Objection to Petitioner's Subpoenas to Knipe Janoush Knipe, LLC, filed March 28,
2012;
C.

Respondent's Memorandum in Opposition to Petitioner's Motion for

Evidentiary Hearing on Motion for Stay of Enforcement of Revocation Pending Judicial Review,
filed April 10, 2012;
D.

Respondent's Memorandum. in Opposition to Petitioner's Motions to

Augment.the Record, filed June 7, 2012;

E.

Petitioner's First Amended Appeal Notice and Petition for Judicial Review,

filed August 17, 2012;

6.

F.

Petitioner's Briefre: Attorney Fees and Costs, filed November 15, 2012;

G.

Respondent's Brief re: Attorney Fees and Costs, filed December 14, 2012;

H.

Petitioner's Reply Briefre: Attorney Fees and Costs, filed January 4, 2013.

In addition to those documents automatically included under l.A.R. Rule 28, and in

addition to those documents in the Agency's Record requested by Appellant in his Notice of Appeal
(which includes a request for the entire agency record provided to the District Court on judicial
review), the Cross-Appellant Board requests the following documents be included in the Agency's
Record as part of the Clerk's Record on Appeal:
AMENDED NOTICE OF CROSS-APPEAL - 3.
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A.

Second Supplement to Agency Record on Appeal, filed October 12, 2012;

B.

If not otherwise included automatically or requested by Appellant, the

Certification of Agency Record on Appeal filed April 23, 2012, along with all documents identified
in that Certification, and the Certification of Hearing Exhibit List, also filed on April 23, 2012, with
all exhibits identified as being admitted therein.
7.

I hereby certify that:
A.

A copy of this Notice of Cross-Appeal has been serired on the court reporter

(the Cross-Appellant Board does not make any request for an additional transcript herein);
B.

The Clerk of the District Court has been paid the estimated fee for additional

preparation of the Clerk's Record;
C.

The appellate filing fee has been paid;

D.

Service of this Notice has been made upon all parties required to be served

pursuant to I.A.R. Rule 20.
DATED this 21st day of August, 2013.
NAYLOR & HALES, P.C.

ruce J. Castleton, fthe Firm
!Attorneys for Respondent/Cross-Appellant
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the 21st day of August, 2013, I caused to be served, by the
method(s) indicated, a true and correct copy of the foregoing upon:
Kimbell D. Gourley
Erika P. Judd
Trout, Jones, Gledhill, Fuhrman, P.A.
225 N. 9th Street, Ste. 820
P.O. Box 1097
Boise, ID 83701

_K_,

U.S. Mail
Hand Delivered
Federal Express
Fax Transmission
331-1529

:b_

U.S. Mail
Hand Delivered
Federal Express
Fax Transmission
331-1529

Attorneys for Appellant

Christine Rhodes
c/o Judge Sticklen's Chambers
200 W. Front Street
Boise, ID 83702-7300

M:\IBOL\Real Estate Appraiser\Williams v. Real Estate Appraiser Bd\CVOC 12-03455\7496_1 I Amended Notice ofCross-Appeal.wpd
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NO. _ _ _f:ii:EO""-:::;-~--AM
FILED ·3 I
. ·----P.M.
. ,S'"t;.

SEP 0 9 2tJ13
CHRISTOPHER D. RICH Clerk
By KELLE WEGENER '
DEPUTY

Stephen W. Kenyon
Clerk of Supreme Court
451 W State Street
Boise, Idaho 83720

In re: Williams v. State of Idaho, Docket No. 41193

Notice is hereby given that on Tuesday, August 20, 2013, I lodged a
transcript of 50 pages in length for the above-referenced appeal with
the district court clerk of Ada County in the Fourth Judicial District.
The following files were lodged:
Proceeding 01/17/2013

David Cromwell
Tucker & Associates
cc: kloertscher@idcourts.net
PDF format of completed files emailed to Supreme Court

000626

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

TIMOTHY WILLIAMS, an individual,
Supreme Court Case No. 41193
Petitioner-Appellant-Cross Respondent,
CERTIFICATE OF EXHIBITS

vs.
IDAHO STATE BOARD OF REAL ESTATE
APPRAISERS, a department within the State of
Idaho,
Respondent-Cross Appellant.

I, CHRISTOPHER D. RICH, Clerk of the District Court of the Fourth Judicial District of
the State of Idaho in and for the County of Ada, do hereby certify:
There were no exhibits offered for identification or admitted into evidence during the
course of this action.
I FURTHER CERTIFY, that the following documents will be submitted as
CONFIDENTIAL EXHIBITS to the Record:
1. Item Number 16 to Agency Record: Sealed Affidavit of Burt R. Willie in Support of
Respondent's Motion to Dismiss All Allegations Not Supported by a Sworn Complaint or
Motion by the Idaho Board of Real Estate Appraisers.
I FURTHER CERTIFY, that the following documents will be submitted as EXHIBITS to
the Record:
·
1. Agency Record Certifications:
a. Certification of Agency Record on Appeal, filed April 23, 2012.
b. Certification of hearing Exhibit List, filed April 23, 2012.
c. Supplement to Agency Record on Appeal, filed July 10, 2012.
d. Second Supplement to Agency Record on Appeal, filed October 12, 2012.
2. Agency Record Transcript.
3. Agency Record - Volume I.
4. Agency Record - Volume IL
5. Agency Record Exhibits.

CERTIFICATE OF EXHIBITS

000627

6. Agency Record Exhibit CDs:
a. Exhibit 50-B.
b. Exhibit 52-B.
c. Exhibit 54-R.
d. Exhibit 805.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of the said
Court this 10th day of September, 2013.
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
TIMOTHY WILLIAMS, an individual,
Supreme Court Case No. 41193
Petitioner-Appellant-Cross Respondent,
CERTIFICATE OF SERVICE

vs.
IDAHO STATE BOARD OF REAL ESTATE
APPRAISERS, a department within the State of
Idaho,
Respondent-Cross Appellant.

I, CHRISTOPHER D. RICH, the undersigned authority, do hereby certify that I have
personally served or mailed, by either United States Mail or Interdepartmental Mail, one copy of
the following:
CLERK'S RECORD AND REPORTER'S TRANSCRIPT
to each of the Attorneys of Record in this cause as follows:
KIMBELL D. GOURLEY

ROGER J. HALES

ATTORNEY FOR APPELLANT

ATTORNEY FOR RESPONDENT

BOISE, IDAHO

BOISE, IDAHO
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

TIMOTHY WILLIAMS, an individual,
Supreme Court Case No. 41193
Petitioner-Appellant-Cross Respondent,
vs.
CERTIFICATE TO RECORD
IDAHO STATE BOARD OF REAL ESTATE
APPRAISERS, a department within the State of
Idaho,
Respondent-Cross Appellant.
I, CHRISTOPHER D. RICH, Clerk of the District Court of the Fourth Judicial District of the
State of Idaho, in and for the County of Ada, do hereby certify that the above and foregoing record in
the above-entitled cause was compiled under my direction as, and is a true and correct record of the
pleadings and documents that are automatically required under Rule 28 of the Idaho Appellate Rules,
as well as those requested by Counsels.

I FURTHER CERTIFY, that the Notice of Appeal was filed in the District Court on the
5th day of July 2013.
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